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EXPLANATORY NOTE. 


The following index and digest will be found to contain 


only the legal items which have appeared in the BANKING LAW JOURNAL during 1914. 
Financial and other items will be found in the Banking and Financial Index on page xxi 

The entire arrangement of the Legal Index, including the section numbering follows 
the plan of the recently published ‘‘ Banking Law Journal Digest,’’ which includes all 
the legal decisions appearing in the BANKING LAW JOURNAL from January, 1900, to 


June, 1912, inclusive. 


Some of the section headings will be found to have no numbers. 


The reason is that these cases decide new points, for which there is no duplicate in the 


“‘ Banking Law Journal Digest.” 


The fact that the plan of the ‘‘ Banking Law Journal Digest’’ has been followed in 
the Annual Index and Digest for 1912, 1913, and 1914, makes it possible to turn from 
a section number of one to the same section number of the others and thus find all the 


decisions covering the same point. 


ACCEPTANCE. 


§2. Where agent draws on principal 
acceptance unnecessary. 


A draft drawn by an agent on his prin- 
cipal need not be accepted. First Nat. 
Bank v. Home Inst. Co., N. M., 113 Pac. 
Rep. 815; Gray Tie Co. v. Farmers’ Bank, 
109 Ky. 694, 60 S. W. Rep. 537, 31 B. L. 
J. 296-7. 

§3. Liability of acceptor. 

Where an agent wrongfully negotiated 
a blank acceptance signed by his principal, 
the principal was liable thereon. Bank of 
ev. Neal, 63 U. S. 96, 31 B.L. J. 


An acceptor of a bill is liable though he 
held no funds of the drawer at the time of 
the acceptance. Jarvis v. Wilson, 46 Conn. 
90, 31 B. L. J. 205. 


§4. Form of acceptance. 


* The words “I will pay this bill,’’ con- 
stitute a valid acceptance. Ward v. Allen, 
2 Metc. (Mass.) 53, 31 B. L. J. 297. 

The word ‘‘seen”’ written on a bill is a 
valid acceptance though unsigned. Bar- 
net v. Smith, 10 Frost (N.H.) 256, 31 B. 
L. J. 297. 

Writing the drawee’s name across the 
face of the bill is a sufficient acceptance. 
Spear v. Pratt, 2 Hill (N.Y.) 582, 31 B. 
L. J. 297. 


§5. Acceptance must be written. 
Under the Negotiable Instruments Law, 
an acceptance must be in writing and 


ACCEPTANCE (Continued). 


ios. Section 220 of the New York act, 
31 B. L. J: J. 297. 

In Texas a verbal acceptance is binding 
if the bill is received in reliance thereon. 
Home Nat. Bank v. First State Bank, 


Tex., 133 S. W. Rep. 935, 31 B. L. J. 297. 


§7. General acceptance. 


Where a bill is directed to the drawee 
generally at a certain city he may accept 
it payable at a particular point in that 
city. Troy City a v. Lauman, 19 N. 
Y. 477, 31 B. L. J. 4 


§8. Qualified acceptance. 

An acceptance of a bill making it pay- 
able at another place is qualified and dis- 
charges the drawer. Niagara District 
Bank v. Fairman, etc., Mfg. Co., 31 Barb. 
(N.Y.) 403, 31 B. L. J. 433. 


§9. Conditional acceptance. 

A bill, drawn by the contractors on the 
owner of a house they were building, was 
accepted by the drawee ‘‘when the house 
is finished according to contract and de- 
livered.” It was held that the acceptor 
was not liable until the condition specified 
was complied with. Myrick v. Merritt, 
22 Fla. 335, 31 B. L. J. 435. 

An acceptance “against indorsed bills 
of lading’’ is conditioned upon the delivery 
of genuine bills. The acceptor is entitled 
to recover the money paid upon discover- 
ing that the bills were forged. Guaranty 
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Trust Co. v. > areca 114 Fed. Rep. 433, 
31 B. L. J. 4 

pA acceptance becomes ab- 
solute upon the happening of the specified 
contingency Stevens v. Androscoggin 
y 486 Power Co., 62 Me. 498, 31 B. L. 
. 435. 


§10. Promise or agreement to accept. 


At common law a verbal promise to 
accept a bill was sufficient. Scudder v. 
Union Nat. Bank, 91 U. S. 406, 31 B. L. 
J. 367. 

An unconditionaland unambiguous prom- 
ise in writing to accept a bill made be- 
fore the bill is drawn is a valid nn 
in favor of one who receives the bill in 
reliance thereon. Bank of Morgantown 
v. Hay, 143 N. C. 326; Germania Nat. 
7365-67 Vv. 101 N. Y. 442, 31 B. L. 

365-67 


§12. Retention of instrument as accept- 
ance. 

The drawee is entitled to twenty-four 
hours to determine whether or not he will 
accept. A refusal to return the bill with- 
in such time upon demand by the holder 
is deemed to be an acceptance. Connelly 
v. McKean, 64 Pa. St. 113; Case v. Burt, 
15 Mich. 82; Matteson v. Moulton, 79 
N. Y. 627, 31 B. L. J. 367-69. 

In Pennsylvania it has been held that 
a mere retention of a bill by the drawee for 
twenty-four hours constitutes an accept- 
ance, although there has been no demand 
by the holder for its return. Wisner v. 
First Nat. Bank, 220 Pa. 21, 68 Atl. Rep. 
955, 31 B. L. J. 369. 


§13. Acceptance of bills in a set. 


Where a bill is drawn in a set, the drawee 
may accept any part presented. N. I. L. 
Section 313, New York Act, 31 B. L. J. 556. 


What is subject to acceptance. 


An unsigned or incomplete bill, or one 
which is overdue or dishonored, may be 
accepted. Negotiable Instruments Law, 
Section 226 of the New York Act, 31 B. 
L. J. 431. 


ACCOMMODATION PAPER. 


§16. Accommodation paper of corpora- 
tions. 


A corporation is liable on an accommo- 
dation indorsement in the hands of a. 
holder in due course. Cox & Sons Co. v. 
Northampton Brewing Co., Pa., 91 Atl. 
Rep. 859, 31 B. L. J. 822. 


§22. Effect of extension of time on ac- 
commodation maker. 


An accommodation maker ‘is not dis- 
charged by an extension of time.granted 
without his knowledge to the principal 
maker. Cowan v. Ramsey, Ariz., 140 
Pac. Rep. 501, 31 B. L. J. 679. 


ACCOMMODATION PAPER (Cont.) 


Rights of accommodation indorser. 

One who indorses a note for the payee’s 
accommodation and pays it may recover 
from the maker. Lill v. Gleason, Kan., 


142 Pac. Rep. 287, 31 B.'L. J. 818. 


ACCORD AND SATISFACTION. 


§27. Check “‘in full” as settlement. 


The acceptance of a check for the amount 
of a claim admittedl due, bearing the 
words ‘‘this pays in full’’ does not prevent 
the creditor from recovering the amount 
of a disputed item arising out of the same 
transaction. Dunn v. Lippard-Stewart 
Motor Car Co., 144 N. Y. Supp. 349, 
31 B.L. J. 38. 


AGENTS. 


§28. Agent’s authority to indorse. 


Authority to indorse may be given to 
an agent verbally. Brown v. Bookstaber, 
141 Ill. 461, 31 B. L. J. 908. 


§29. Personal liability of agent on note. 

Where an agent executes a note in his 
principal’s name without authority, neither 
the principal nor agent is liable. People’s 
Nat. Bank v. Dixwell, Mass., 105 N. E. 
Rep. 435, 31 B. L. J. 614. 


ALTERED PAPER. 


§31. What constitutes a material altera- 
tion in general. 


The surety on a note reading, “‘I promise 
to pay” is not discharged by the altera- 
tion of the note, making it read, “We 
promise to pay.”’ Stanley v. Davis, Ky., 
107 S. W. Rep. 773, 31 B. L. J. 112. 

A check is invalidated by a material 
alteration even though made _ without 
wrongful motive. Whitsett v. People’s 
Nat. Bank, 138 Mo. App. 81, 119 S. W. 
Rep. 999, 31 B. L. J. 328. 


Duty in preparing check. 

The drawer of a check is not bound to 
prepare it so that no one can tamper with 
it. Critten v. Chemical Nat. Bank, 171 
h' 399 219, 63 N. E. Rep. 969, 31 B. L. 

9. 


Check drawn on safety paper. 


The fact that a check drawn on safety 
paper shows no sign of alteration is evi- 
dence that it has not been altered. Mit- 
chell v. gage a, 147 N. Y. Supp. 
470, 31 B. L. J. 6 


§36. Detaching paper. 


Detaching a note from an order is not 
an alteration where the order expressly 
allows such detachment. Harrison v. 
Hunter, Tex., 168 S. W. Rep. 1036, 31 
B. L. J. 761. 
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§37. Making principal or interest smaller. 


_ Reducing the amount of a note voids 
it in the hands of a party having notice 
thereof. Washington Finance Co. v. 
Glass, Wash., 134 Pac. Rep. 480; New 
York Life Ins. Co. v. Martindale, Kan., 
88 Pac. Rep. 559, 31 B. L. J. 201-02. 


§40. Rights and liabilities of bank pay- 
ing altered check. 


A bank may recover back the money 
paid on an altered check. White v. Con- 
tinental Bank, 64 N. Y. 316; City Bank of 
Houston v. First Nat. Bank, 45 Tex. 203; 
Third Nat. Bank v. Allen, 59 Mo. 310, 
31 B. L. J. 840. 

Where a bank pays an altered check in 

good faith, it may recover the money back 
even from an innocent holder. White v. 
Continental Nat. Bank, 64 N. Y. 316, 31 
B. L. J. 399. 
_ Where a person cashes a check in re- 
liance on the drawee bank’s statement 
that it is “good” and the bank subsequent - 
ly pays it, the bank may recover the 
amount upon discovering that the check 
is raised. Parke v. Roser, 67 Ind. 500; 
Espy v. Bank of Cincinnati, 85 U. S. 605, 
31 B. L. J. 466-7. 

Where a bank pays a raised check it 
may recover back the amount by which 
the check was raised. Reddington v. 
Woods, 45 Cal. 411, 31 B. L. J. 468. 

_Mere negligence in paying a raised check 
will not prevent recovery by the drawee 
bank, unless the party receiving payment 
is prejudiced by the mistake. City Bank 
v. a Nat. Bank, 16 La. 457, 31 B. L. 


A bank is not precluded from recovering 
the money it has paid on an altered check 
by negligence in failing to discover the 
forgery, or in giving notice, unless the 
party from whom recovery is sought was 
injured thereby. New York Produce 
Exch. Bank v. Twelfth Ward Bank, 135 
N. Y. App. Div. 52, 119 N. Y. Supp. 988; 
Third Nat. Bank v. Allen, 59 Mo. 310, 
31 B. L. J. 469. 

An unreasonable delay by the drawee 
bank (five years) in giving notice of the 
* payment of a raised check will prevent a 
recovery of the amount. Continental Nat. 


Bank v. Metropolitan Nat. Bank, 107 II. 
App. 455, 31 B. L. J. 469. 

The drawee bank cannot recover the 
money paid on an altered check where 
the party receiving payment was an agent 


for collection. But if the collecting bank 
acts as owner of the check and does not 
disclose its agency, it will be liable to the 
drawee for the amount of the altered check, 
National Park Bank v. Seaboard Bank, 
148 N.Y. 28, National Park Bank v. Eldred 
Bank, 90 Hun. (N.Y.) 285, 31 B. L. J. 400. 

A bank which pays an altered check 
cannot charge the amount against the draw- 


ALTERED PAPER (Continued). 


er’s account, unless the payment is due to 
the drawer’s negligence. Chicago Sav- 
ings Bank v. Block, 156 Ill. 128; Crawford 
v. West Side Bank, 100 N. Y. 50; Morris 
v. Beaumont Nat. Bank, 37 Tex. Civ. App. 
97, 83 S. W. Rep. 36; Otis Elevator Co. 
v. First Nat. Bank, Cal., 124 Pac. Rep. 
704; National Bank of Virginia v. Nolting, 
94 Va. 263, 26 S. E. Rep. 826, 31 B. L. 
J. 840. 

Where a bank pays a check which has 
been materially altered it cannot charge 
the amount against the drawer’s account. 
Chicago Sav. Bank v. Block, 126 Ill. App. 
128; Crawford v. West Side Bank, 100 N. 
Y. 50; Morris v. Beaumont Nat. Bank, 
37 Tex. Civ. App. 97, 83 S. W. Rep. 36, 
31 B. L. J. 326-27. 

In some cases where a raised check is 
paid, the bank is allowed to charge the 
original amount of the check against the 
drawer’s account. Clark v. National 
Shoe & Leather Bank, 32 N. Y. App. Div. 
316; In re Beer, 124 N. Y. Supp. 423, 
31 B. L. J. 327. 

The giving of letters containing checks 
to a clerk to mail, enabling him to abstract, 
alter and cash the checks, is not such 
negligence as precludes the drawer from 
recovering from the drawee bank. Belk- 
nap v. National Bank of N. D., 100 
Mass. 376, 31 B. L. J. 328. 

Delivering a check to a stranger for 
currency is not such negligence as precludes 
the drawer from recovering from the 
drawee where the check is subsequently 
raised and collected. National Bank of 
Virginia v. Nolting, 94 Va. 263, 26 S. E. 
Rep. 826, 31 B. L. J. 328. 

Where a bookkeeper authorized to fill out 
checks for signature by the plaintiff and 
to cash such checks, prepared a check so 
that it could easily be raised and then 
cashed it at the drawee bank, it was held 
that the bank was not liable to the plain- 
tiff. Otis Elevator Co. v. First Nat. 
733i Cal., 124 Pac. Rep. 704, 31 B. L. 

. 327. 


§41. Rights of holder in due course. 
Under the N. I. L., the holder in due 


‘course of an altered instrument may re- 


cover on it according to its original tenor. 
Section 205 of the New York Act, 31 B. 
L. J. 470. 

The bona fide holder of an altered in- 
strument may recover thereon according 
to its original tenor. National Exch. 
Bank v. Lester, 194 N. Y. 461; 31 B. L. 
J. 204. 

An instrument is avoided by a material 
alteration, but may be enforced by a 
holder in due course according to its 
original tenor. Colonial Nat. Bank v. 
Duerr, 108 N. Y. App. Div. 215, 95 N. 
Y. Supp. 810; Thorpe v. White, 188 Mass. 
333; Smith v. State Bank, 54 Misc. Rep, 
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550, 104 N. Y. Supp. 750; Moskowitz v. 
Deutsch, 46 Misc. Rep. 603, 92 N. Y. 
Supp. 721, 31 B. L. J. 112-13. 

One who is not a holder in due course 
may not recover on an altered instrument. 
Elias v. Whitney, 50 Misc. Rep. 326, 98 
N. Y. Supp. 667, 31 B. L. J. 113; First 
Nat. gg Barnum, 160 Fed. Rep. 245, 
31 B. L. J. 1 

Where the ae inspection of a check 
shows that it has been altered, the holder 
cannot recover thereon. Elias v. Whitney 
50 "rn Rep. 326, 98 N. Y. Supp. 667, 
31 B. . 470. 

An vieoved check is void even in the 
hands of a holder in due course. Fordyce 
v. Kosminski, 49 Ark. 40, 3 S. W. Rep. 
892; National Ulster County Bank v. 
Madden, 114 N. Y. 280, 21 N. E. Rep. 
408, 31 B. L. J. 469. 


§42. Blank spaces carelessly left. 


Where an instrument is altered by filling 
in spaces inadvertently left, a bona fide 
holder may recover thereon. Garard v. 
Haddan, 67 Pa. St. 72; Yocum v. Smith, 
63 Ill. 321; Contra, Holmes v. Trumper, 
22 Mich. 427; Greenfield Sav. Bank v. 
Stowell, 123 Mass. 196; Worrall v. Gheen, 
39 Pa. 388, 31 B. L. J. 202-04. 

Where a check is so carelessly prepared 
as to render it capable of being easily ° 
altered, and the check is altered and paid 
by the bank, the bank is not liable to the 
drawer. Trust Company of America v. 
Conklin, 65 Misc. Rep. (N.Y.) 1, 119 N. 
Y. Supp. 367; Young v. Grote, 4 Bing. 
(Eng.) 253; Timbel v. Garfield Nat. Bank, 
121 N. Y. App. Div. 870, 106 N. Y. Supp. 
497, 31 B. L. J. 395-98. 


§43. Burden-of proof. 


Where the maker of a note claims that 
it has been altered, the burden is on him 


to establish such defense. Cavitt v. 
Robertson, Okla., 142 Pac. Rep. 299, 
31 B. L. J. 764. 
ATTORNEY’S FEES. 
See §304 
§651. Provision for attorney’s fees. 


A provision in a note for attorney's fees 
is valid. Stephenson v. Allison, 123 Ala. 
439, 26 So. Rep. 290; Mason v. Luce, 116 
Cal. 232, 48 Pac. Rep. 72; Florence Oil & 
Refining Co. v. Hiawatha, etc., Co. Col., 
135 Pac. Rep. 454; Johnson & Murphy v. 
Globe Dry Goods Co., 11 Ga. App. 485; 
Gehlbach v. Carlinville Nat. Bank, 83 IIl. 
App. 129; Moore v. Staser, 6 Ind. App. 
364, 32 N. E. Rep. 563; Shenandoah Nat. 
Bank v. Marsh, 89 Ia. 273, 56 N. W. Rep. 
458; Bowie v. Hall, 69 Md. 433; Bank of - 
Duncan v. Brittain, Miss., 46 So. 163; 
Morrison v. Ornbaum, 30 Mont. 111, 75 
Pac. Rep. 953; Baker Gin Co. v. Sherman 
Mach. Works, 31 Okla. 484, 122 Pac. Rep. 
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ATTORNEY’S FEES (Continued). 


235; Holston Nat. Bank v. Wood, 125 
Tenn. 6, 140 S. W. Rep. 31; Childs v. 
7 Tex., 162 S. W. ee. 474; Oglesby 
Co. v. Bank of New York, 114 Va. 663, 
p. 468; Rinker v. Lauer, 13 
Idaho 163, 88 Pac. Rep. 1057; Deitrich v. 
Bayhi, 23 La. Ann. 767, 187 Mass. 113, 
72 N. E. Rep. 456; Bank of Neelyville v. 
Lee, Mo., 168 S. W. Rep. 796; German- 
Am. Bank v. Martin, 129 Mo. App. 484, 
107 S. W. Rep. 1108; Howey v. Gessler, 
N. M., 117 Pac. Rep. 734; citing Exchange 
Bank v. Tuttle, 5 N. M. 427, 23 Pac. Rep. 
241; Cox v. Alexander, 30 Oregon 438; 
Johnson v. Speer, 92 Pa. St. 227; Mc- 
Cormick v. Swem, Utah, 102 Pac. Rep. 
626; Cloud v. Rivord, 6 Wash. 555; First 
Nat. Bank v. rie Wis., 120 N. W. Rep. 
820, 31 B. L. J. 736-40. 

A provision ina note for attorney's fees 
is void and cannot be enforced. White- 
Wilson-Drew Co. v. Egelhoff, Ark., 131 
S. W. Rep. 208; W. H. Carsey & Co. v. 
Swan & James, Ky. 1 150 S. W. Rep. 534; 
Bullock v. Taylor, 39 Mich. 137, Dow v 
Updike, 11 Ben. 95; Exchange Bank v. 
Appalachian Land Co., 128 N. C. 193, 38 
S. E. Rep. 813; Miller v. Kyle, Ohio, 97 
N. E. Rep. 372, 29 B. L. J. 336; National 
Bank of Commerce v. Feeney, 9 S. D. 550, 
70 N. W. Rep. 874; Raleigh County Bank 
v. Poteet, W. Va., 82 S. E. Rep. 332, 31 
B. L. J. 741-42. 

A provision in a note for attorney’s fees 
is void. Raleigh County Bank v. Poteet, 
W. Va., 82 S. E. Rep. 332, 31 B. L. J. 752. 

In South Carolina a provision in a note 
for attorney’s fees is void unde a provision 
added to the N. I. L., 31 B. L. J. 742. 


BANKING. 
Forfeiture of bank charter. 

Where a bank charter is purchased for 
$10 and the purchasers issue to themselves 
$200,000 of paid up stock without paying 
any money therefor, the charter is subject 
to forfeiture. Commonwealth v. Reliance 
Safe Deposit & Trust Co., Pa., 88 Atl. 
Rep. 1004, 31 B. L. J. 222. 


Changing place of business. 

A national bank capitalized at $25,000, 
subse uent to its organization was in- 
cluded in the corporate limits of Oklahoma 
City. The bank moved into the business 
section of the city without complying with 
conditions specified by the Comptroller. 
It was held that an action might be main- 
tained for the forfeiture of its charter. 
First Nat. Bank v. Murtay, 212 Fed. Rep. 
140, 31 B.L. J. 448. 


BANKRUPTCY. 
Preferences. 
See §287 


The holder of a certificate of deposit is 
not entitled to a preference upon the in- 


§59. 
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BANKRUPTCY (Continued). 


solvency of the bank. People v. Cali- 
fornia Safe Dep. & Tr. Co., Cal., 137 Pac. 
Rep. 1111, 31 B. L. J. 223. 

Where a collecting bank takes a draft 
in payment of a check which is dishonored 
for lack of funds, it is not entitled to a 
preference over other creditors of the 
drawee of the checks upon the latter's in- 
solvency. Lamro State Bank v. Farmers’ 
State Bank, S. D., 148 N. W. Rep. 351, 
31 B. L. J. 824. 


§61. Set-off. 


A bank cannot set off a special deposit 
made just prior to the depositor’s bank- 
ruptcy against a previous indebtedness 
of the bankrupt. Farmer’s & Mer- 
chants’ State Bank v. Park, 209 Fed. Rep. 
613, 31 B. L. J. 230. 

Upon the insolvency of a depositor, the 
bank may set off his deposit against his 
liability as indorser on unmatured notes. 
In re Philip Semmer Glass Co., 11 A. B. 
R. 665, 135 Fed. Rep. 77, 31 B. L. J. 411. 


§63. Claims provable. 


Where the president of a bank, owning 
all its stock, paid his individual note with 
a certificate of deposit, the same cannot 
be enforced upon the bank’s insolvency. 
Debaca v. Higgins, Colo., 143 Pac. Rep. 
832, 31 B. L. J. 881. 


§64. Deposit withdrawn when bank in- 
solvent. 


Where a depositor, knowing of the bank’s 
insolvency, draws his money by check in 
the usual course of business, the same can- 
not be recovered back by the receiver 
Wilson v. Baker Clothing Co., Idaho, 
137 Pac. Rep. 896, 31 B. L. J. 311. 


BILLS OF LADING. 


§68. Effect of transfer of bill of lading. 


Where a bank holding cotton bills of 
lading as security, delivered them to the 
pledgor for a certain purpose upon a 
promise to return them and the pledgor 
wrongfully sold the bills to an innocent 
purchaser, it was held that the bank was 
entitled to the cotton as against the pur- 
chaser. B. W. McMahan & Co. v. State 
Nat. Bank, Tex. Civ. App., 160 S. W. Rep. 
403, 31 B. L. J. 19. 


§70. Liability of carrier to bank where 


goods delivered without taking up 


A railroad company delivering grain 
without taking up the original bill of lad- 
ing, contrary to instructions, is not liable 
to a bank discounting a draft attached to 
the bill, where the bank had notice of the 
facts which should have put it uponinquiry. 
Fourth Nat. Bank v. Nashville, C. & St. 
L. Ry. Co., Tenn., 161 S. W. Rep. 1144, 31 
B. L. J. 207. 


BILLS OF LADING (Continued) 


§73. Liability of bank surrendering bill 
without collecting attached draft. 

Where a bank receiving for collection, 
.drafts attached to bills of lading violates 
its instructions not to deliver the bills 
except upon payment of the drafts, it is 
liable in conversion. Collin County Nat. 
Bank v. Turner, Tex., 167 S. W. Rep. 165, 
31 B. L. J. 599. 


§76. Liability of bank where shipment 
not according to contract. 


Where a bank, receiving a draft and bill 
of lading covering the shipment of an auto- 
mobile, took title to the car, it was liable 
to the consignee for the shipper’s breach 
of contract. Munson v. e Tamble 
Motors Co., Conn., 91 Atl. Rep. 531, 31 
B. L. J. 745. 


§77. Liability of bank where bill forged. 


A bank discounting a draft attached toa 
cotton bill of lading, fraudulently issued by 
a clerk of the railroad, without receiving 
the cotton, cannot hold the railroad com- 
pany liable. Louisville & N. R. Co. v. 
National Park Bank, Ala., 65 So. Rep. 
1003, 31 B. L. J. 671. 


CERTIFICATES OF DEPOSIT. 

§85. Negotiability. 
Certificates of deposit are in the nature * 
of promissory notes. N. Y. Life Ins. & 


Tr. Co. Co. v. Beebe, 7 N. Y. 364, 31 B. 
L. J. 60. 


§89. Requirement of bond of indemnity. 

The owner of an unindorsed certificate 
of deposit which is lost is entitled to a 
duplicate without giving a bond of in- . 


demnity. Citizens’ Nat. Bank v. Brown, 
45 Ohio St. 39, 31 B. L. J. 709. 


Effect of bank’s insolvency. 


Upon the liquidation of an Oklahoma 
state Bank, a certificate of deposit issued 
by it matures. First State Bank v. Bank 
of Braggs, Okla., 142 Pac. Rep. 1183, 31 
B. L. J. 814. 


CERTIFIED CHECKS. 


§100. Form of certification. 


A verbal certification is not binding. 
Van Buskirk v. State Bank, 35 Colo. 142 
83 Pac. Rep. 778, 31 B. L. J. 297. 


§101. Certification by telegraph. 


A check may be certified by telegraph. 
Henrietta Nat. Bank v. State Nat. Bank, 
80 Tex. 648, 16 S. W. Rep. 321, 31 B. L. 
J. 298. 

A telegram stating that a check is good 
does not constitute an acceptance. First 
Nat. Bank v. Commercial Sav. Bank, 74 
Kan. 606, 87 Pac. Rep. 746; Kahn v. 
Walton, 46 Ohio St. 195, 31 B. L. J. 298. 
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CERTIFIED CHECKS (Continued). 


§106. Certification of altered, forged 
and fraudulently obtained paper. 


A check was obtained by fraud, certified 
at the request of the holder, wrongfully 
indorsed by the agent of the payee and 
collected. The payee upon learning the 
facts, repudiated the transaction. It was 
held that the drawer could recover from 
the drawee bank. Anglo-So. American 
Bank v. National City Bank, 146 N. Y. 
Supp. 457, 31 B. L. J. 441. 


Cancellation of certified check. 

The fact that a check certified at the 
drawer’s request is still in his possession 
justifies the drawee bank in cancelling it 
upon his request. Buhler v. Galt, 32 Ill. 
225, 31 B. L. J. 839. 


CHECKS. 


§110. Check as an assignment. 


A check does not operate as an assign- 
ment. State v. Bank of Commerce, 49 
La. Ann. 1060, 22 So. Rep. 207; Chapman 
v. White, 6 N. Y. 412, 31 B. L. J. 295. 

A check does not operate as an assign- 
ment. Henderson v. U. S. Nat. Bank, 
59 Neb. 280, 80 N. W. Rep. 898, 31 B. 
L. J. 141. 

check does not operate as an assign- 
ment. Kerby Planing Mill Co., v. Titus, 


*Ga., 80 S. E. Rep. 18, 31 B. L. J. 122.° 


A bill of exchange does not operate as 
an assignment though drawn for the 
exact amount in the drawee’s hands. 
Fulton v. Gesterding, 47 Fla. 150, 36 So. 
Rep. 56, 31 B. L. J. 294. 

A bill of exchange does not operate as 


an assignment even though it designates 
a fund out of which the drawee is to reim- 


burse himself. Schmittler v. Simon, 101 
N. Y. 554, 31 B. L. J. 294. 

A bill of exchange does not operate as 
an assignment unless it is payable out of 
a particular fund. Brill v. Tuttle, 81 N. 
Y. 454; Munger v. Shannon, 61 N. Y. 
251, 31 B. L. J. 205-06. : 

A check may operate as an assignment 
where so agreed by the parties. Fourth 
Nat. Bank v. Yardley, 165 U. S. 634, 31 
B. L. J. 295. 


§114. Agreement to honor checks. 

Where a bank agreed to honor a de- 
positor’s checks, provided certain funds 
were deposited in time to meet the checks; 
it could not thereafter apply such funds 
to its own claims against the customer, 
and is liable in an action by the holder of 
the checks, though the latter had no 
knowledge of the arrangement. Ballard 
v. Home Nat. Bank, Kan., 136 Pac. Rep. 
935, 31 B. L. J. 118. . 

A bank may make a valid agreement to 
honor checks drawn by one who has no 
funds on deposit where arrangement is 
ma ie to secure the bank by draft and bill 
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of lading. Falls City State Bank v. 
Wehrlie, 68 Neb. 75, 93 N. W. Rep. 994, 
31 B. L. J. 336. 


COLLECTIONS. 


§116. Duties of collecting bank. - 


Where a draft drawn by a bank is pre- 
sented to the payee bank, the payee should 
make inquiry before paying the money to 
the holder. Bjorgo v. First Nat. Bank, 
Minn., 149 N. W. Rep. 3, 31 B. L. J. 887. 


§117. What may be received in payment 
by collecting bank. 


A collecting bank has no implied au- 
thority to receive payment in anything 
except money. Fifth Nat. Bank v. Ash- 
worth, 123 Pa. 212, 16 Atl. Rep. 596; 
Merchants’ Nat. Bank v. Goodman, 109 
Pa. 422, 2 Atl. Rep. 687; National Bank of 
Commerce v. American Exchange Bank, 
151 Mo. 320, 52 S. W. Rep. 625; Levi v. 
National Bank of Missouri, 5 Dill. 104, 
Fed. Cas. No. 8,289; Ward v. Smith, 7 
Wall. (U.S.) 447, 31 B. L. J. 239-41, 562. 

A custom of collecting banks to receive 
certified checks in payment of collection 
items is reasonable and valid. Jefferson 
Co. Sav. Bank v. Commercial Nat. Bank, 
98 Tenn. 337, 39 S. W. Rep. 338, 31 B. 
L. J. 243. 

custom among banks in collecting 
checks to accept checks in payment thereof 
is reasonable and valid. Savings Bank v. 
National Bank, 98 Tenn. 337, 30 S. W. 
Rep. 338; Farmers’ Bank & Trust Co. v. 
Newland, 97 Ky. 464, 31 S. W. Rep. 338, 
31 B. L. J. 562. 


§118. Liability for negligence. 

Where paper sent to a bank for collec- 
tion is lost, the burden is on the bank to 
rebut the presumption of neglect on its 
part. First Nat. Bank v. First Nat. Bank, 
116 Ala. 520, 22 So. Rep. 976; American 
Express v. Parsons, 44 Ill. 312; Chicopee 
Bank v. Seventh Nat. Bank, 8 Wall. 
(U.S.) 641, 19 L. Ed. 422, 31 B. L. J. 
237-38. 

Where a bank receiving a sight draft 
for collection failed to make inquiry or to 
notify the owner of its non-payment for 
a month after sending it forward, and the 
drawee became insolvent in the meantime 
the bank was liable to the owner. First 
Nat. Bank v. First Nat. Bank, 4 Dill. 
(U.S.) 290, 31 B. L. J. 915. 


§120. Mailing check directly to drawee. 


It is negligence for a collecting bank to 
send a check directly to the drawee. Bank 
of Rocky Mount v. Floyd, 142 N. C. 187, 
55 S. E. Rep. 95, 31 B. L. J. 409. 

It is negligent for a collecting bank to 
send a check directly to the drawee. Ger- 
man Nat. Bank v. Burns, 12 Colo. 539, 
21 Pac. Rep. 714, 31 B. L. J. 286. 
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The fact that it is customary to send 
checks directly to a drawee bank for 
collection does not render such practice 
proper. Farley Nat. Bank v. Pollack, 
jae 321, 39 So. Rep. 612, 31 B. L. 

Even where there is no other bank at the 
place where the drawee is located it is 
negligent to send a check directly to the 
drawee for collection. Minneapolis Sash 
& Door Co. v. Metropolitan Bank, 76 
Minn. 136, 78 N. W. Rep. 980; Pinkney 
v. Kanawha Valley Bank, 66 W. Va. 254, 
69 S. E. Rep. 1012; Wilson v. Carlinville 
Nat. Bank, 187 Il. 222, 58 N. E. Rep. 
250, 31 B. L. J. 288-90. 

In New York it is not deemed negligent 
to send a check directly to the drawee for 
collection. McIntosh v. Tyler, 47 Hun. 
(N.Y.) 99, 31 B. L. J. 287. 

It is not negligent for a collecting bank 
to senda draft directly to the drawee bank 
where the drawee is in good standing and 
there is no other bank at that place, and 
where it further appears that this is the 
customary practice. First Nat. Bank of 
Shreveport v. City Nat. Bank, Tex., 166 
S. W. Rep. 689, 31 B. L. J. 527. ‘ 

A custom to send checks directly to the 
drawee bank for collection is valid as to a 


check payable to the order of the collecting 
bank. Kershaw v. Ladd, 34 Ore. 375, 56 
Pac. Rep. 402, 31 B. L. J. 292. 


§123. Liability of bank for default of 


correspondent. 


A bank receiving a check for collection 
is liable for the defaults of its correspond- 
ents. Simpson v. Waldby, 63 Mich. 439, 
30 N. W. Rep. 199, 31 B. L. J. 914. 

A collecting bank is not liable for the 
defaults of its correspondents. Planters’ 
& Farmers’ Nat. Bank v. First Nat. Bank, 
75 N. C. 534, 31 B. L. J. 408. 

Under a Georgia Statute a collecting 
bank is liable for the defaults of its corre- 
spondents in the absence of express agree- 
ment. Youmans Jewelry Co. v. Black- 
shear Bank, Ga., 80 S. E. Rep. 1005, 31 
B. L. J. 376. 

A cojlecting bank may, by express stipu- 
lation, avoid liability for the defaults of 
its correspondents. First Nat. Bank of 
Shreveport, v. City Nat. Bank, Tex., 166 
S. W. Rep. 689, 31 B. L. J. 527. 


§124. Failure of collecting bank. 


Upon the insolvency of a bank after 
collecting a check deposited with it, the 
owner of the check is not entitled to a 
preference over other creditors. Young v. 
Teutonia Bank & Trust Co., La., 64 So. 
Rep. 984, 31 B. L. J. 462. 

Where a check was indorsed in blank 
and deposited, and collected after the bank- 
ing department has taken possession, but 
before the bank was closed, it was held 
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that title to the check passed to the bank 
and that the depositor was entitled to 
claim only as a general creditor. Gonyer 
v. Williams, Cal., 143 Pac. Rep. 736, 
31 B. L. J. 892. 

Where a bank fails after collecting paper 
entrusted to it for collection, it holds the 
proceeds as trustee for the owner. Holder 
v. Western German Bank, 136 Fed. Rep. 
90, 31 B. L. J. 239. 


§127. Right to revoke credit. 


Where a check is credited to a depositor 
as cash, the depositor having the right to 
draw against it, title passes to the bank 
and the bank cannot charge back the 
amount of the depositor if the check is 
lost in the mail. Spooner v. Bank of 
Donaldsonville, Ga., 82 S. E. Rep. 625, 
31 B. L.-J. 760. 

A bank which receives a check for collec- 
tion, and credits the depositor’s account, 
may revoke the credit in case payment of 
check is stopped. Belsheim v. First Nat. 
137 Pac. Rep. 1055, 31 B. 

. J. 211. . 

Where a draft and bill of lading are 
deposited, subject to check, but with the 
understanding that the credit may be re- 
voked in case of non-collection, title does 
not pass to the bank and the proceeds are 
subject to garnishment by a creditor of 
the depositor. -W. J. Barton Seed Co. v 
Mercantile Nat. Bank, Tenn., 160 S. W. 
Rep. 848, 31 B. L. J. 125. 

Where a bank in which a check was de- 
posited for collection subsequently stated 
to the depositor that it was ‘‘all right,” 
the statement was limited to the fact of 
the payment of the check and did not 
prevent the bank from revoking credit 
upon discovering that the check had been 
raised. Oppenheim v. West Side Bank, 
22 Misc. Rep. (N.Y.) 722, 31 B. L. J. 468. 

Credit given on a check deposited for 
collection may be revoked under an agree- 
ment that the bank shall be liable only 
when it receives proceeds in actual funds 
or solvent credits. Security Sav. & Tr. 
Co. v. King, Ore., 138 Pac. Rep. 465, 
31 B. L. J. 299. 


CONSIDERATION. 
§131. Presumption of consideration. 


A note not payable to order or bearer 
is not negotiable and does not import a 
consideration. The words ‘value re- 
ceived”’ in such a note constitute a bind- 
ing admission of the consideration. Owens 
v. Blackburn, 146 N. Y. Supp. 966, 31 B. L. 


J. 463 
§135. Instruments given in gambling 
transactions. 
The payee of checks given in settlement 
of a gambling debt cannot recover thereon 


from the drawer. Lloyd v. Robinson Tex. 
Civ. App. 160 S. W. Rep. 128, 31B.L. J.34. 
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CONTRACTS. 


Construction of contract against negli- 
gence. 

Contracts against liability for negligence 
are strictly construed against the parties 
for whose benefit they are made. Crewv. 
Bradstreet Co., 134 Pa. 161, 19 Atl. Rep. 
500, 31 B. L. J. 338. ; 


Contract for repairs. 


A bank is liable on a contract for repairs 
to property damaged by fire, although it 
cannot collect the insurance because of 
the fact that it has transferred its interest 
in the property. Manny v. Spokane State 
Bank, Wash., 138 Pac. Rep. 682, 31 B 
L. J. 382. 


CORPORATIONS. 


Officers executing corporate notes 
held personally liable. 


Notes signed in the name of a corpora- 
tion by “H.O. Harstad, Pres., J. E 
Schultz,”" Schultz being the secretary 
renders the latter personally liable. Ex- 
change Bank of Marcus v. Schultz, Iowa, 
149 N. W. Rep. 999, 31 B. L. J. 890. 
Adding the abbreviation ‘‘Treas.”” and 
the letters ‘‘V.P.,”’ after the signatures of 


§144. 


the indorsers of a note does not absolve, 


them from personal liability as indorsers. 
Morris v. Reed, Ga., 82 S. E. Rep. 314, 
31 B. L. J. 693. 


Liability of corporation on note. 

A corporation is liable on notes executed 
by its officers without authority, where 
the proceeds are used for its benefit. 
Waterbury v. United Telephone Co., Ore., 
138 Pac. Rep. 232, 31 B. L. J. 381. 


DEEDS. 
Construction. 

Where a deed purports to convey an 
absolute title, a clause prohibiting a 
transfer of the property without the grant- 
or’s consent is void. Murray v. Green. 
64 Cal. 363, 31 B. L. J. 482. 


DELIVERY. 


§150. Presumption of delivery. 

A note stolen from the maker before de- 
livery may be enforced by a holder in due 
course. eee v. Sugarman, 37 Misc. 
Rep. (N.Y.) 799, 31 B. L. J. 62. 


§152. Conditional delivery. 

The payee of a check delivered upon a 
condition which is not fulfilled, cannot 
recover from the drawer. Norman v. 
McCarthy, Colo., 138 Pac. Rep. 28, 31 
B. L. J. 315. 

The payee of a note delivered on con- 
dition, cannot recover when the condition 
was not complied with. Sayre v. Leonard 
Colo., 140 Pac. Rep. 196, 31 B. L. J. 533. 


DEPOSITS. 


§154. Relation between bank and de- 
positor. 


A bank is responsible for deposits re- 
ceived by a clerk having ostensible au- 
thority to receive deposits. First Nat. 
Bank v. Josefoff, Ind., 105 N. E. Rep. 
175, 31 B. L. J. 602. 


Authority of paying teller to receive de- 
posit. 

A bank is bound by a deposit made 
with its paying teller acting in the place 
of the receiving teller. East River Nat. 
1175 v. Gove, 57 N. Y. 597, 31 B. L. 


§155. Disclosure of depositor’s balance. 


A banker may be compelled to disclose 
the amount of a depositor’s account. In 
re Davies, 68 Kan. 791, 75 Pac. Rep. 
1048, 31 B. L. J. 558. 


§162. Special deposits. 
See §179 


When money is deposited in a bank to 
be paid to a third party upon a certain 
condition, and the bank pays the money 
although the condition does not occur, the 
bank is liable to the depositor. Hunter 
v. Wallace, 57 Tex. Civ. App. 1, 121 S. 
W. Rep. 180, 31 B. L. J. 410. 


§175. Deposits in two names. 

A savings bank depositor signed a 
printed form directing the bank to add 
her sister’s name, making the account pay- 
able to “either or survivor.”” It appear- 
ing that she did not intend her sister to 
have the money, it was held that the form 
signed merely for converience and that 
the sister was not entitled to the money 
on the depositor’s death. Gordon v. 
bee J., 89 Atl. Rep. 1020, 31 B. 


Where A deposits her money to the credit 
of ‘“‘B or A,” it was held that the money 
belonged to B upon A’s death, it appear- 
ing that B was A’s incompetent son and 
that A intended to make B joint owner. 
Schwickert v. South Brooklyn Sav. Inst., 
145 N. Y. Supp. 1003, 31 B. L. J. 375. 

Under Section 227 of the New York Tax 
Law, checks against a joint account should 
not be honored after the death of one of 
the depositor’s without the consent of the 
state controller. 31 B. L. J. 341. 


§179. Damages against bank for failure 
to honor checks. 


A bank refusing to pay the check of a 
merchant customer through mistake is 
liable for substantial damages. Levin v. 
Commercial Germania Etc., Bank, La., 
63 So. Rep. 601, 31 B. L. J. 138. 

Where money is deposited for a special 
purpose the bank is not liable for refusing 
to honor a check drawn for purposes out- 
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side the terms of the deposit. Stephens 
v. Chehalis Nat. Bank, Wash., 141 Pac. 
Rep. 340, 31 B. L. J. 615. 


DRAWEE. 


$181. Sufficient designation of drawee. 


A bill of exchange may be addressed to 
two or more drawees alternately or in 
succession. Negoitable Instruments Law, 
Section 212 of the New York Act, 31 B. 
L. J. 296. 


DURESS. 


$182. What constitutes duress. 


Where a note is given under threat of 
criminal prosecution and paid the follow- 
ing day, the payment may be recovered 
back. Nelson v. Leszczynski-Clark Co., 
Mich., 143 N. W. Rep. 606, 31 B. L. J. 29. 


EVIDENCE. 


§184. Admissibility of books as evidence. 


A private bank register is not admissible 
to show that the bank, and not the payee 
was the owner of a note where the de- 
fendant was part owner of the bank and 
made the entry as cashier. Conroy v. 
Haffner, Mich., 148 N. W. Rep. 969, 31 
B. L. J. 829. 


FORGED PAPER. 


$189. Forged signatures and indorse- 
ments in general. 


Where the apparent maker of a note 
represented to a bank purchasing the note 
that it was good, he could not subsequently 
defend an action by the bank on the ground 
that the signature was forged. Tardio v. 
First Nat. Bank, Tex., 176 S. W. Rep. 
1180, 31 B. L. J. 607. 

A bank collecting a check bearing a 
forgery of the payee’s indorsement in 
Hebrew letters may hold the depositor 
for the amount. Marcuson v. Yorkville 
Bank, 147 N. Y. Supp. 472, 31 B. L. J. 619. 

The first part of a check drawn in two 
parts in New York on a bank in Vienna 
was paid on a forged indorsement which 

rotected the bank under the law of Austria. 
t was held that the purchaser could not 
recover from the drawer. Casper v. 
Kuhne, 144 N. Y. Supp. 502, 31 B. L. 
J. 219. 


§190. Liability of bank to drawer where 
bank pays check bearing forged 
signature. 


A bank which pays a check on which 
the depositor’s signature is forged cannot 
charge the amount against his account. 
Harter v. Mechanics’ Nat. Bank, 63 N. 
J. L. 578, 44 Atl. Rep. 715; Hardy v. 
Chesapeake Bank, 51 Md. 562; Georgia 
Railroad & Banking Co. v. Love & Good- 
will Society, 85 Ga. 293, 11 S. E. Rep. 
616, 31 B. L. J. 545. 
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Where a depositor learning that his 
wife has forged his name to checks does 
not notify the bank, the bank is not liable 
to him for a check subsequently forged 
by her. Neal v. First Nat. Bank, 26 Ind. 
1 Big 60 N. E. Rep. 164, 31 B. L. 

The mere fact that a depositor leaves 
his check book around does not absolve 
the bank from liability where the clerk 
forges the depositor’s signature. Mack- 
intosh v. Bank, 123 Mass. 393, 31 B. L. 
J. 547. 

Where the relation of banker and de- 
ositor does not exist, the bank is liable 
or paying a forged check only where it 

has acted with negligence. People’s Nat. 
Bank v. Wheeler, 21 Okla. 387, 96 Pac. 
Rep. 619, 31 B. L. J. 548. 


§191. Bank held not entitled to recover 
money paid on check bearing forged 
signature. 


Under the Negotiable Instruments Law, 
a drawee bank cannot recover back the 
money it has paid on a forged check. 
National Bank of Commerce v. Mechanics’ 
American Nat. Bank, 148 Mo. App. 1; 
127 S. W. Rep. 429; Title Guaranty & 
Tr. Co. v. Haven, 126 N. Y. App. Div. 
802, 111 N. Y. Supp. 305; National Bank 
of Commerce v. Farmers’ etc. Bank, Neb., 
128 N. W. Rep. 522; First Nat. Bank v. 
Bank of Cottage Grove, Oregon, 117 Pac. 
Rep. 293; National Bank of Rolla v. First 
Nat. Bank, 141 Mo. App. 719, 125 S. W. 
Rep. 513, 31 B. L. J. 700. 

The fact that a bank receives a check 
from a stranger and does not communicate 
that fact to the drawee is not sufficient 
to render it liable to the drawee where 
the latter pays the check and Jater dis- 
covers it to be a forgery. Commercial 
& Farmers’ Nat. Bank v. Firet Nat. Bank, 
30 Md. 11; St. Albans v. Farmeis’ & M. 
Bank, 10 Vt. 141, 31 B. L. J. 177, 696. 

A bank may not recover back the money 

aid on a check bearing a forged signature 
tom one who received it in good faith. 
Young v. Lehman, 63 Ala. 519; Reddington 
v. Woods, 45 Cal. 406; Depocit Bank of 
Georgetown v. Fayette Nat. Bank, 90 
Ky. 10; Neal v. Coburn, 92 Me. 139, 42 
Atl. Rep. 348; Commercial & Farmers’ 
Nat. Bank v. First Nat. Bank, 30 Md. 11; 
Germania Bank v. Boutell, 60 Minn. 189, 
62 N. W. Rep. 327. 31 B. L. J. 624. 

Where a bank cashing a forged check is 
negligent, its negligence cannot be imputed 
to a subsequent innocent holder collecting 
it from the drawee so as to render such 
holder liable to the drawee. First’ Nat. 
Bank v. Marshalltown Bank, 107 Ia. 327, 
31 B. L. J. 697. 

A drawee bank cannot recover the 
amount paid on a forged check from the 
person to whom payment was made. 
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Salt Springs Bank v. Syracuse Sav. Inst., 
62 Barb. (N. Y.) 101; Farmers’ & Mer- 
chants’ Bank v. Bank of Rutherford, 
115 Tenn. 64, 88 S. W. Rep. 939, 31 B. 
L. J. 176. 

A bank cannot recover the money paid 
on a forged check from the bank to which 
payment was made, even though the latter 
received the check from the forger and 
has not paid over the entire amount. 
Dedham Nat. Bank v. Everett Nat. Bank 
177 Mass. 392, 59 N. E. Rep. 62, 31 B. 
L. J. 176, 625. 

A bank which cashed a check for one 
who was introduced by a reputable person 
and collected it, is not liable to the drawee 
where the check turns out to be a forgery. 
Moody v. First Nat. Bank, 19 Tex. Civ. 
App. 278, 31 B. L. J. 698. 

A bank which pays a check, the pre- 
tended drawer of which is not a depositor, 
cannot recover the money back. Salts 
Spring Bank v. Syracuse Sav. Inst., 62 
Barb. (N. Y.) 101, 31 B. L. J. 625. 


§192. Bank allowed to recover money 
paid on check bearing forged 
signature. 


A bank may recover the money paid ona 
forged check from the party to whom pay- 
ment was made where the latter is not 
thereby placed in a worse position than 
if payment had been refused upon present- 
ment. Williamburg Trust Co. v. Tum 
Suden, 120 N. Y. App. Div. 518, 105 
N. Y. Supp. 355; First Nat. Bank 
v. Ricker, 71 Ill. 489; First Nat. Bank v. 
First Nat. Bank, 4 Ind. App. 355, 30 
N. E. Rep. 808; Canadian Bank of Com- 
merce v. Te ag 30 Wash. 484, 71 Pac. 
Rep. 43; First National Bank v. Bank 
of Wyndmere, 15 N. D. 299, 108 N. W. 
Rep. 546, 31 B. L. J. 626. 

A bank may recover the money paid 
on a forged check where the holder has 
been negligent or has misled the bank, and 
the latter is free from fault. Woods v. 
Old Colony Bank, 114 Ga. 683, 40 S. E. 
Rep. 720; Ford & Co. v. Peoples Bank of 
Orangeburg, 74 S. C. 180, 54 S. E. Rep. 
204; Rouvant v. San Antonio National 
Bank, 63 Tex. 610, 31 B. L. J. 628. 


A drawee bank may recover the amount 
paid on a forged check where the person 
receiving payment was negligent. Woods 
v. Colony Bank, 114 Ga. 683, 40 S. E. 
Rep. 720; First Nat. Bank v. Ricker, 72 
Ill. 439; American Express Co., v. State 
Nat. Bank, 27 Okla., 824, 113 Pac. Pac. 
Rep. 711, 31 B. L. J. 176-77. 


Where a bank receives a check from a 
stranger without inquiry and collects it 
from the drawee without disclosing the 
circumstances, it is liable to the drawee if 
it afterward develops that the check is 
forged. Woods v. Colony Bank, 114 Ga. 
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683, 40 S. E. Rep. 720; First Nat. Bank v. 
First Nat. Bank, 151 Mass. 280; First 
Nat. Bank v. State Bank of Columbia, 
S. C., 74 S. E. Rep. 615; People’s Bank 
v. Franklin Bank, 88 Tenn. 299; Texas 
State Bank v. First Nat. Bank, Tex., 
ay App., 168 S. W. Rep. 504, 31 B. L. J. 


§193. Forged and genuine signatures on 
same instrument. 


Where the signature and indorsement 
on a check are both forged, the drawee 
bank may recover the amount paid thereon. 
First Nat. Bank v. Northwestern Nat. 
Bank, 152 Ill. 296; Farmers’ Nat. Bank 
v. Farmers’ & Traders’ Bank, Ky., 166 
S. W. Rep. 986. 31 B. L. J. 835. 


§197. Liability of drawee bank to drawer 
where check paid on forged in- 
dorsement. 


A drawee bank is liable to its depositor 
where it pays a check on a forged indorse- 
ment. Russell v. First Nat. Bank, Ala., 
56 So. Rep. 868; Hatton v. Holmes, 97 
Cal. 208, 31 Pac. Rep. 1131; Henderson 
Trust Co. v. Ragan, 21 Ky. L. Rep. 601, 
52 S. W. Rep. 848; Murphy v. Metropoli- 
tan Bank, 191 Mass. 159, 77 N. E. Rep. 


.693; Liebler v. Fourth Nat. Bank, Mo., 


117 S. W. Rep. 672; Pratt v. Union Nat, 
Bank, 79 N. J. L. 117, 75 Atl. Rep. 313, © 
31 B. L. J. 768. 


Where a loan association drew checks 
payable to its members upon forged with- 
drawal notices, although it had at hand, 
the means of verifying the signatures, 
the drawee bank was liable to the a: socia- 
tion in paying the checks on forged in- 
dorsements. Harlem Co-operative Build- 
ing & Loan Asso. v. Mercantile Trust Co., 
10 Misc. Rep. (N. Y.) 680, 31 N. Y. Supp. 
790, 31 B. L. J. 772. 

Where the drawer of a check intended for 
a party in New York mailed it to Cleveland 
by mistake where it was delivered to a 
stranger who forged the payee’s indorse- 
ment and collected it, the drawee was 
not liable to the drawer. Weisberger Co. 
v. Barberton Sav. Bank, 84 Ohio 21, 95 
N. E. Rep. 379, 31 B. L. J. 770. 


Where the payee’s indorsement was 
forged by the drawer’s agent who paid 
the proceeds of the check to the drawer in 
settlement of a shortage in his accounts 
it was held that the drawee was not liable 
to the drawer. Andrews v. Northwestern 
Nat. Bank, Minn., 117 N. W. Rep. 780, 
31 B. L. J. 772. . 


Where the drawer of a check, paid on a 
forged indorsement, neglected to notify 
the drawee for 43 days after the discovery 
thereot, the bank was not liable. Connors 
v. Old Forge Bank, Pa., 91 Atul. Rep. 210 
31 B. L. J. 758. 
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§198. Liability of bank to real owner of 
instrument bearing forged in- 
dorsement. 


Where a drawee bank pays a check on a 
fo. ged indorsement it is liable to the payee, 
the rightful owner of the check. Survey 
v. Wells, Fargo & Co., 5 Cal. 124; Jackson 
Paper Co. v. Commercial Nat. Bank, 
199 Ill. 151, 65 N. E. Rep. 136; McFadden 
v. Follrath, Minn., 130 N. W. Rep. 542; 
Thomas v. First Nat. Bank, Miss., 58 
So. Rep. 478; Graves v. American Exchange 
Bank, 17 N. Y. 205; Dodge v. National 
Exch. Bank, 20 Ohio St. 234; Seventh Nat. 
Bank, v. Cook, 73 Pa. 483, 31 B. L. J. 
831-32 

A drawee bank which pays a check bear- 
ing a forged indorsement is liable to the 

ayee. Graham v. United States Sav. 
nst., 46 Mo. 186, 31 B. L. J. 909. 

The payment of a check by the drawee 
on a forged indorsement is equivalent to a 
certification, and renders the bank liable 
to the payee. Seventh Nat. Bank 
v. Cook, 73 Pa. 483; Commercial Nat. 
Bank v. Lincoln Fuel Co., 67 Ill. 166; 
Pickle v. Muse, 88 Tenn. 380, 12 S.W. Rep. 
919; Jackson v. Bank, 92 Tenn. 154, 

B. L. J. 833. 

The payment of a check on a forged in- 
dorsement is not ae to certification 
in favor of the payee. Lonier v. State 
Savings Bank, 149° Mich. 483, 112 N. W. 
Rep. 1119; Rauch v. Bankers’ Nat. Bank 
143 Ill. App. 625; National Bank of Re- 
public v. Millard, 10 Wall (U. S.) 152; 

. M. Houston Grocer Co. v. Farmer 
ank, 71 Mo. App. 132; First Nat. Bank 
v. Whitman, 94 U. S. 343, 31 B. L. J. 833. 

Where an agent, authorized to indorse 
in blank for deposit checks payable to his 
principal, wrongfully negotiates checks 
payable to his principal and appropriates 
the proceeds, the drawee bank is not liable 
to the principal. Wedge Mines Co. v. 
Denver Nat. Bank, 19 Colo. App. 182, 76 
Pac. Rep. 183, 31.B. L. J. 910. 


§199. Instruments payable to bearer or 
having fictitious payee. 

The plaintiff delivered to a broker his 
check payable to the order of one B, in 
payment for certain land. The broker 
forged B’s indorsement and collected the 
check. It appeared that B did not own 
the land and knew nothing of the transac- 
tion. It was held that the drawee bank 
was not liable to the plaintiff. Holub- 
Dusha Co. v. Germania _ 149 N. Y. 
Supp. 775, 31 B. L. J. 8 


§201. Right of bank to recover money 


paid on forged indorsement. 


A drawee bank may recover the money it 
has paid on a check bearing a forged in- 
dorsement. First Nat. Bank v. Omaha 
Nat. Bank, 59 Neb. 192, 80 N. W. Rep. 
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810; Harter v. Mechanics Nat. Bank, 63 

N. j. L. 578, 44 Atl. Rep. 715; Corn Exch. 

— v. Nassau Bank, 91 N. Y. 74, 31 
L. J. 835. 

a bank may recover the money paid on 
a check payable to the drawer’s order where 
the indorsement is forged. Williams v. 
Drexel, 14 Ind. 566, 31 B. L. i 835. 

A drawee bank is not bound to discover 
forged indorsements on checks paid by it 
and notify the collecting party, but when 
such a discovery is made, prompt notice 
should be given. Corn Exch. Bank v. Nas- 
sau Bank, 91 N. Y. 74; Schroeder v. 
Harvey, 75 Ill. 638; National Exch. 
Bank v. United States, 151 Fed Rep. 
402; Bank of Commerce v. Union Bank, 
3 N. Y. 230, 237, 31 B. L. J. 836. 


Liability of bank collecting check on forged 
indorsement to real owner. 


Where a bank collects and pays over the 
proceeds of a check bearing a forged or 
unauthorized indorsement, it is liable to 
the pores o. or other rightful owner of the 
chec Kaufman v. State Sav. Bank, 
151 Mich. 65, 114 N. W. Rep. 863; Buckley 
v. Second Nat. Bank, 35 ‘Law 400 
Farmer v. People’s Bank, 100 Tenn. 187 
47 S. W. Rep. 234; Salomon v. State 
Bank, 28 Misc. Rep. (N. Y.) 324, 59 N. 
Y. Supp. 407; Knoxville Water Co. v. 
East Tenn. Nat. Bank, 123 Tenn. 364, 
131 S. W. Rep. 447; Deri v. Union Bank, 
65 Misc. Rep. (N. Y.) 531, 120 N. Y. Supp. 
813; ~~? v. People’s. Pa Co., 143 
N. Y. App. Div. 165, 127 N. Y. Supp. 
1092; Robinson v. Chemical Nat. Ban 
86 N. Y. 404, 31 B. L. J. 906-7-8. 

Where an agent, authorized to indorse 
in blank for collection checks payable to 
his principal, wrongfully negotiates such 
checks, the bank by which they are col- 
lected is not liable to the principal. Salen 
v. Bank of the State of New York, 110 N. 
Y. App. ae 636, 97 N. Y. Supp. 361, 
31 B.L. J. 9 

Where an et, authorized to indorse 
“for deposit ” checks payable to his 
principal, wrongfully indorses in blank and 
negotiates such checks, the bank by which 
they are collected is liable to the principal. 
Schmidt v. Garfield Bank, 64 Hun (N. Y.) 
298, Aff’d. 138 N. Y. 631; Contra, Standard 
Steam Specialty Co. v. Corn Exchange 
Bank, 148 N. Y. Supp. 549, 31 B. L. J. 
384, 676, 910. 

A bank which collects a check on a 
forgery of the payee’s indorsement is not 
liable to the payee. Tibby Bros. Glass Co. 
v. Farmer's & Bank, 220 Pa. 
1, 69 Atl. Rep. 280, 31 B.L. J. 906. 


GIFTS. 


§209. Gifts causa mortis. 


In order to ee a gift causa mortis 
of a- savings bank account, the gift must 
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GIFTS (Continued). 


be made in contemplation of death. 
Danzinger v. Seamen’s Bank for Savings, 
86 Misc. Rep. 316, 149 N. Y. Supp. 207, 
31 B. L. J. 816. 


HOLDERS IN DUE COURSE. 


§221. Holder must take without notice of 
defect. 


A holder is a holder in due course unless 
he has actual knowledge of a defect in the 
instrument or acts in bad faith. Davis 
Hi — N. J., 90 Atl. Rep. 303, 31 B. L. 


§226. Holder must take for value. 


Where a bank gives a depositor credit 
for the amount of a check deposited and 
the depositor reduces the amount of his 
a ae balance to less than the amount 
of the check, the bank is a holder in due 
course to the extent of the overdraft and 
may recover from the drawer. National 
Bank of Phoenixville v. Bonsor, 38 Pa. 
Super. Ct. 275, 31 B. L. J. 841. 


§227. Rights of holder in due course. 


Want of consideration is not a defense 
against a holder in due course. Commerce 
Trust Co. v. Grimes, S. C., 82 S. E. Rep. 
420, 31 B. L. J. 766. 

Want of consideration is not a defense 
against a holderin due course. Williamson 
Bank & Trust Co. v. Miles, Ark., 69 S. 
W. Rep. 368, 31 B. L. J. 903. 

In order to recover on a note obtained 
from the maker by fraud, the holder must 
show that he is a holder in due course, 
or derives his title from such a holder. 
First Nat. Bank v. Warsaw Drug Co., 
N. C., 81 S. E. Rep. 993, 31 B. L. J. 541. 

The innocent holder of a note may re- 
cover from the maker though the payee 
is a partnership which has not filed a 
certificate as required by law. Pontiac 
Sav. Bank v. Reinforced Concrete Pipe 
Co., Mich., 144 N. W. Rep. 486, 31 B. 
L. J. 214. 

INDORSEMENTS. 
§230. Form and place of indorsement. 


A note payable to the order of the direc- 
tors of a corporation may be transferred 
by indorsement in the name of the corpora- 
tion. First Nat. Bank v. Walker, Okla., 
136 Pac. Rep. 408, 31 B. L. J. 36. 


§234. Indorsement where more than one 
payee. 

A note payable to either of two persons 
may be transferred by the indorsement of 
either. Voris v. Schoonover, Kan., 138 
Pac. Rep. 607, 31 B. L. J. 455. 


§237.. Indorsement before delivery. 
Where a firm note is indorsed by a 
partner before delivery, the holder may 
proceed against both the partnership and 
the indorsing partner, or his estate in the 
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event of his death. Fourth Nat. Bank v. 
Mead, Mass., 104 N. E. Rep. 377, 31 B. 
L. J. 390. 


§239. Order of liability of indorsers. 


A first indorser will be allowed to re- 
cover from the second indorser of a note 
under an agreement to that effect. Gold- 
man v. Goldberger, 208 Fed. Rep. 877, 
31 B. L. J. 129. 


§245. Warranties of general indorsers. 


The indorsement of a check does not 
warrant to the drawee the genuineness of 
the drawer’s signature. Cherokee Nat. 
Bank v. Union Trust Co., Okla., 125 Pac. 
Rep. 464; National Bank of Commerce v. 
Farmer's etc. Bank, Neb., 128 N. W. Rep. 
522; National Bank of Rolla v. First Nat. 
Bank, 141 Mo. App. 719, 125 S. W. Rep. 
513, 31 B. L. J. 699. 


INTEREST. 
§252. Time when interest starts to run. 


A note payable ‘‘on demand, after date,” 
containing no provision for interest, does 
not draw interest until demand is made. 
Van Vliet v. Kanter, 1389 N. Y. App. Div. 
603, 124 N. Y. Supp. 63, 31 B. L. J. 485. 


LETTERS OF CREDIT. 
§260. Letters of credit. 


A bank is not liable for losses sustained 
by a person through reliance on a letter of 
recommendation written by the bank’s 
cashier in good faith. Yates Center Nat. 
Bank v. Allen, Kan., 141 Pac. Rep. 553, 
31 B. L. J. 749. 


LIEN AND SET OFF. 


§264. Set off as to agents, trustees, 
executors and attorneys. 


Where a check payable to the order of 
an administrator is deposited in the ad- 
ministrator’s personal account, the bank 
cannot apply the proceeds in payment of 
a debt owed to it by the administrator 
individually. American Trust & Bank- 
ing Co. v. Boone, 102 Ga. 202, 29 S. E. 
Rep. 182, 31 B. L. J. 174. 

An operator wrongfully took out a bill 
of lading in his own name on grain in his 
custody and delivered the bill with a draft 
to the defendant bank. It was held that 
the bank was liable to the owner for the 
proceeds minus checks of the operator 
paid before notice. The bank could not 
apply the proceeds to the operator’s pre- 
vious overdraft. Shotwell v. Sioux Falls 
Sav. Bank, S. D., 147 N. W. Rep. 288, 
31 B. L. J. 536. 

§268. Unmatured note of depositor. 

Where a deposit is garnisheed by the 
depositor’s creditor, the bank cannot apply 
the deposit to the depositor’s unmatured 
notes, First Nat. Bank v. Minge, Ala., 
64 So. Rep. 956, 31 B. L. J. 459. ; 
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MATURITY. 


§276. Construction of note with reference 
to time of maturity. 


A note payable ‘‘on demand, after date,”’ 
is due immediately. Turner v. Benja- 
min, 74 Wis. 355, 43 N. W. Rep. 149, 31 
B. L. J. 484. 

A note payable ‘‘on demand, after date,” 
matures on the day after its date. Van 
Vliet v. Kanter, 139 N. Y. App. Div. 
603, 124 N. Y. Supp. 63, 31 B. L. J. 485. 


A note payable ‘‘on demand, after date,‘ 
and bearing interest ‘‘after maturity,” 
matures on the day after its date. Crim 
88 N. Y. 339, 31 B. L. 


A note payable ‘‘after date,’’ is due 
immediately upon delivery. Hotel Lanier 
Co. v. Johnson, 103 Ga. 604, 30 S. E. Rep. 
558, 31 B. L. J. 485. cs 


Where the payee of a note, due by its 
terms on a certain date, wrote another 
date after the printed word ‘‘due’’ merely 
as a memorandum, the same did not affect 
the maturity of the note. Danforth v. 
Sterman, Iowa, 145 N. W. Rep. 485, 31 
B. L. J. 320. 


Effect of Moratorium 


The moratorium, declared by the English 
Crown after the breaking out of the Euro- 
pean war, postponing the time of payment 
on various obligations does not postpone 
absolutely the maturity of bills, but leaves 
it optional with the acceptors to avail 
themselves of the extention. Lazard Freres 
and L. Vogelstein & Co. Arbitration 
Agreement. N. Y. Law Journal, Nov. 30th, 
1914, 31 B. L. J. 895. 


MORATORIUM. 


_Effect of moratorium as to maturity of 
bills. See MATURITY. 


MORTGAGES. 
§287. Chattel mortgage. 


In Montana, chattel mortgages must be 
filed in the county clerk’s office. Chapter 
86, Laws of 1913, 31 B. L. J. 560. 


Filing chattel mortgage in the county 
clerk’s office is notice to all persons of the 
mortgagee’s rights. Revised Statutes of 
Neb. 1913, Section 2640, 31 B. L. J. 777. 


A chattel mortgage may describe the 
mortgaged property by reference to a prior 
mortgage. Slimmer v. Meade Co. Bank, 
S. D., 147 N. W. Rep. 734, 31 B. L. J. 683. 


Where the holder of a chattel mortgage 
withholds it from record to defraud the 
creditors of the mortgagor, hecannot enforce 
it as a preferred secured claim upon the 
mortgagor’s bankruptcy. Fourth Nat. 
Bank v. Willingham, 213 Fed. Rep. 219, 
31 B. L. J. 618. 


NEGOTIABILITY. 


§299. Stipulations in general not affect- 
ing negotiability. 


A note is negotiable though payable in 
installments, all of which are due at the 
holder’s option upon default in the pay- 
ment of any installment. Harrison v. 
Hunter, Tex., 168 S. W. Rep. 1036, 31 
B. L. J. 761. 


A note is negotiable though it authorizes 
the sale of collateral and provides that in 
case of depreciation, the holder may de- 
clare the note due.or demand additional 
security. Kennedy v. Broderick, 216 Fed. 
Rep. 137, 31 B. L. J. 827. 


§300. Recital of consideration. 


The words ‘‘Value received as per con- 
tract,’’ do not render a note nonnegotiable. 
National Bank of Newbury v. Wentworth, 
Mass., 105 N. E. Rep. 626, 31 B. L. J. 755. 


§304. Certainty of amount. 


A note containing a provision for at- 
torney’s fees is negotiable. Civil Code of 
California,. Section 3088, 31 B. L. J. 806. 

Under the Negotiable Instruments Law 
and decisions, a note containing a provision 
for attorney’s fees is negotiable in every 
state except Maine, where the question 
does not appear to have been raised. 31 
B. L. J. 733-35. 


Under the Oklahoma Statute prior to 
the Negotiable Instruments Law, a note 
providing for an increased rate of interest 
after maturity was not negotiable. Brack- 
en v. Fidelity Trust Co., Okla., 141 Pac. 
Rep. 6, 31 B. L. J. 688. 


NOTARIES. 


§319. Competency of officers and stock- 
holders to act as notary in = 
ing paper belonging to the bank. 


A bank stockholder is disqualified from 
protesting as notary paper belonging to 
the bank, Herkimer County Bank v. Cox, 
21 Wend. (N.Y.) 119, 31 B. L. J. 805. 


The fact that a notary owns stock in a 
bank or is an officer does not as a general 
rule disqualify him from acting as notary 
in protesting paper belonging to the bank. 
Nelson v. First Nat. Bank, 69 Fed. Rep. 
798; Moreland’s Assignee v. Citizens’ Sav. 
Bank, 97 Ky. 212; Dyckman v. Northridge, 
1 N. Y. App. Div. 26; Patton v. Bank of 
Lafayette, 124 Ga. 965, 23 S. E. Rep. 664, 
31 B. L. J. 804-5. 


NOTICE OF DISHONOR. 


§324. Form and contents of notice. 

The notary’s signature on a note of dis- 
honor may be printed. Bank of Coopers- 
. 873 v. Woods, 28 N. Y. 561, 31 B. L. 

. 877. 


—— 
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NOTICE OF DISHONOR (Continued). 


§325. Place of sending notice; diligence 
in locating indorser 


Where the holder of a note made inquiry 
as to the address of an indorser at a place 
where the indorser was formerly employed 
without avail, the same was not sufficient 
_ diligence to dispense with the sending of 
notice. He should at least have applied 
to the other partie: of the note. Silver v. 
a Ca 147 N. Y. Supp. 29, 31 B. L. 

. 617. 


§330. Excuse for feilure to give notice, 


and effect of such failure. 
Where a check is drawn against no funds 
.and the drawer has no right to expect it 


to be paid, he is not entitied to notice of , 


dishonor. Gibbs v. Hopper, Ark., 160 
S. W. Rep. 879, 31 B. L. J. 41. 


§331. Waiver of notice. 


An assurance by the indorser of a note 
to the holder a few days before maturity 
that a renewal] note would be given, waives 
demand and notice if relied on by the 
holder. Sweetser v. Jordan, Mass., 103 
N. E. Rep. 905, 31 B. L. J. 321. 


OFFICERS OF BANKS. 


Personal liability of directors. 


Where the directors of a bank, through 
negligence, allow the cashier to dissipate 
the assets, they are personally liable to 
the stockholders. Bank of Des Arc v. 
Moody, Ark., 161 S. W. Rep. 347, 31 B. 
L. J. 135. 

Where bank directors fail to require the 
cashier to give a bond, and through negli- 
gence enable him to embezzle the bank’s 
funds, they are personally liable. Lyons 
v. Corder, Mo., 162 S. W. Rep. 606, 31 
B. L. J. 216. 


OVERDRAFTS. 


§353. Overdrafts in general. 


A bank is under no obligation to allow 
an overdraft. Schoonmaker v. Gilmore, 
84 Ill. App. 17, 31 B. L. J. 140. 


An overdraft is in the nature of a loan. 
Pittsburgh v. First Nat. Bank, 230 Pa. 
176, 79 Atl. Rep. 406, 31 B. L. J. 140. 


§354. Personal liability of officer of bank. 

A cashier will be liable to the bank for. 
a customer’s overdraft only where he has 
failed to exercise reasonable care. First 
Nat. Bank v. Reese, 25 Ky. L. Rep. 778, 
76 S. W. Rep. 384, 31 B. L. J. 142. 

A bank officer who imprudently allows 
overdrafts, may be held personally re- 
sponsible for the resulting loss. Oakland 


Bank v. Wilcox, 60 Cal. 126; Western’ 
Bank of Louisville v. Coldewey’s Executrix, 
26 Ky. L. Rep. 
31 B. L. J. 141. 
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§355. Rights of bank where account 
overdrawn. 


The drawer of overdraft checks is liable 
for the amount to the bank. People’s 
Nat. Bank v. Rhoades, Del., 90 Atl. Rep. 
409, 31 B. L. J. 452. 

Where a bank pays an overdraft check 
by mistake it may recover the amount 
from the drawer. James River Nat. Bank 
v. Weber, N. D., 124 N. W. Rep. 952, 31 
B. L. J. 142, 775. 

A bank may recover from its customer 
the amount of his overdraft. Thomas v. - 
International Bank, 46 Ill. App. 461; 
Franklin Bank v. Byram, 39 Me. 489; 
Morris v. First Nat. Bank, 162 Ala. 301, 
50 So. Rep. 137, 31 B. L. J. 142-43. 

Where checks drawn by one having no 
account are paid by direction of the bank’s 
president, without authority, the bank 
may recover the amount from the drawer. 
Dowd v. Stephenson, 105 N.C. 487, 10 
S. E. Rep. 1101, 31 B. L. J. 143. 

A bank cannot recover the money paid 
on an overdraft check from the party to 
whom payment was made. Spokane & 
Eastern Trust Co. v. Huff, Wash., 115 
Pac. Rep. 80, 31 B. L. J. 235. 

A bank cannot recover from the person 
to whom it has paid an overdraft check. 
Manufacturers’ Nat. Bank v. Swift, 70 
Md. 515, 17 Atl. Rep. 336; First Nat. 
Bank v. Devenish, 15 Colo., 229; Boylston 
Nat. Bank v. Richardson, 101 Mass. 287, 
31 B. L. J. 324-5. 

A bank which pays coupons out of its 
depositor’s account in a mistaken belief 
that the depositor’s account is sufficient 
therefor, cannot recover the money back. 
Citizens’ Bank v. Schwarzschild, 109 Va. 
539, 64 S. E. Rep. 954, 31 B. L. J. 324. 


In New York and Massachusetts a 
bank may recover money paid on an over- ° 
draft check where the defendant is not 
placed in a worse position thereby than if 
the check had been refused upon present- 
ment. Citizens’ Central Nat. Bank v. 
New Amsterdam Nat. Bank, 128 N. Y. 
App. Div. 554, 109 N. Y. Supp. 872; Mer- 
chants’ Nat. Bank v. National Eagle Bank, 
101 Mass. 281, 31 B. L. J. 326. 


A bank which pays a check in ignorance 
of the drawer’s insolvency cannot recover 
the money back. National Exch. Bank v. 
Ginn, 114 Md. 181, 78 Atl. Rep. 1026, 
31 B. L. J. 323. 


A bank has no claim against property 
eg with an overdraft check. Kol- 
ock v. Emmert, 43 Mo. App. 566, 31 B. 
L. J. 144. 

A bank receiving for deposit a check 
drawn upon itself may expressly agree 
that payment shall be deferred until it is 
ascertained whether the check is good; a 
custom to this effect is binding upon a 
depositor with knowledge thereof. Pol- 
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lack v. National Bank of Commerce, Mo., 
151 S. W. Rep. 774, 31 B. L. J. 235. 

_ Where the holder of a check deposits it 
in the drawee bank knowing that it is 
drawn against insufficient funds, the credit 
given therefor may be revoked. Peterson 
v. Union Nat. Bank, 52 Pa. 206, 31 B. L. 
J. 234. 

Where a check is deposited in the drawee 
bank by the holder and credit given there- 
for, such credit cannot be revoked upon 
discovering that the check is an overdraft. 
Oddie v. National City Bank, 45 N. Y. 
735; Pratt v. Foote, 9 N. Y. 463; First Nat. 
Bank v. Burkhardt, 100 U. S. 686; City 
Nat. Bank v. Burns, 68 Ala. 267; Contra, 
National Gold Bank v. McDonald, 51 
Cal. 64; Ocean Park Bank v. Rogers, 6 
Cal. App. 678, 92 Pac. Rep. 879, 31 B. L. 
J. 231-34. 

A principal is not liable for his agent’s 
unauthorized overdraft. Merchants Nat. 
Bank v. Nichols & Shepard Co., 223 II. 
41, 79 N. E. Rep. 38, 31 B. L. J. 144, 775. 

Where the principal continually allows 
his agent to overdraw, the bank may hold 
him liable. Merchants’ & Planters’ Nat. 
Bank v. Clifton Mfg. Co., 56 S. E. Rep. 
750, 31 B. L. J. 144, 776. 

,Where an agent without authority 
opened an account in his principal’s name 
and overdrew, it was held that the principal 
was not liable to the bank although the 
money was paid by the agent to the prin- 
cipal in settlement of his accounts. Case 
v. Hammond Packing Co., 105 Mo. App. 
168, 79 S. W. Rep. 732, 31 B. L. J. 144, 775. 


§356. Right of bank to interest on over- 
draft. 


In the absence of agreement a bank is 
not entitled to interest on a depositor’s 
overdraft until payment has been de- 
manded and refused. Owens v. Stapp, 
32 Ill. App. 653, 31 B. L. J. 326. 

Where the depositor has agreed to pay 
interest on his overdrafts, but no rate is 
agreed upon, interest may be collected at 
the legal rate. Loan & Exchange Bank v. 
Miller, 39 S. C. 175, 17 S. E. Rep. 592, 
31 B. L. J. 326. 

Where a demand note is given in pay- 
ment of an overdraft it bears interest from 
the date of delivery. Hennessy Bros. & 
Evans Co. v. Memphis Nat. Bank, 129 
Fed. Rep. 557, 31 B. L. J. 326. 


PARTNERSHIP. 


§357. Authority of partner. 

A surviving partner may waive his rights 
to administer the affairs ot the firm. Vetter- 
t 4 v. Barnes, 6 Fed. Rep. 693, 31 B. L. 

479. 

A firm is liable on a note signed by a 
partner in the firm name professedly to 
raise funds for the firm; but if the partner 
signs individually and micapplies the funds 
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the firm is not liable. Clement Nat. Bank 
v. Connelly, Vt., 90 Atl. Rep. 794, 31 B. 
L. J. 610. 


PAYEE. 


Right of payee to recover. 

Where the proceeds of a note made by 
the defendant were deposited in the name 
of a third person as trustee, the defendant 
was liable to the payee bank although the 
money was misappropriated by the trustee. 
Guthrie v. Farmers’ Bank of Nashville, Ga. 
80 S. E. Rep. 511, 31 B. L. J. 392. 


PAYMENT. 


§368. Payment in general. 


Where the drawer of a check, paid at 
the New York Clearing House at 10 A. M., 
made an assignment at about noon time, 
and the drawee bank returned the check 
prior to 2 Pp. M. under the clearing house 
rule, to the collecting bank which refunded 
the amount, it was held that the trans- 
action was not final payment and that the 

ayee could not recover from the drawee. 
Hentz v. National City Bank, 144 N. Y. 
Supp. 979, 31 B. L. J. 115. 

Payment of an instrument by person 
secondarily liable does not discharge the 
instrument. Madison Square Bank v. 
Pierce, 137 N. Y. 444, 31 B. L. J. 7. | 

An accommodation instrument is dis- 
charged by payment in due course by the 
party accommodated. Royal Bank v. 
Goldschmidt, 51 Misc. Rep. (N.Y.) 622, 
101 N. Y. Supp. 101, 31 B. L. J. 8. 

An instrument is discharged by inten- 
tional cancellation by the holder. Larkin 
v. Hardenbrook, 90 N. Y. 333, 31 B. L. 
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An instrument is discharged when the 
principal debtor becomes a holder in his 
own right. Schwartzman v. Post, 94 N. 
Y. App. Div. 474, 31 B. L. J. 10. 

A note is discharged by transfer to a 
firm, one member of which is one of the 
two signers of the note. Logan ey 
Nat. Bank v. Barclay, 104 Ky. 97, 46 S. 
W. Rep. 675, 31 B. L. J. 10. sata 

An indorser is discharged of liability 
when the holder of the note takes a new 
note therefor. Hubbard v. Gurney, 64 
N. Y. 457, 31 B. L. J. 111. 

A person secondar'ly liable is discharged 
by the discharge of a prior party. Shutts 
v. Finger, 100 N. Y. 539; Ziegfried v. Stein, 
117 N. Y. Supp. 900, 31 B. L. J. 110. 

A person secondarily liable on a note is 
discharged by the holder’s intentional can- 
cellation of his signature, although made 
without consideration. McCormick v. 
Shea, 50 Misc. Rep. (N.Y.) 592, 99 N. Y. 
Supp. 467, 31 B. L. J. 109. , 

Where a corporation arranged with its 
bank to cash checks payable to the cor- 
poration when presented by an agent in- 
dorsed in a certain manner, it was not 
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liable to the company for cashing checks 
properly indorsed, though the agent ap- 
propriated the proceeds. Newmark Grain 
Co. v. Merchants’ Nat. Bank., Cal., 135 
Pac. Rep. 958, 31 B. L. J. 23. 


Where deposit insufficient. 


Where a check is refused. for lack of 
funds, the drawee is under no duty to re- 
serve from a future deposit a sum suffi- 
cient to meet the check. Gilliam v. Mer- 
chants’ Nat. Bank, 70 Ill. App. 592, 31 
B. L. J. 141. 


§374. Notes payable at bank. 


A note Dn gen at a bank is equivalent 
to an order to the bank to apply the 
maker’s deposit to the payment thereon. 
Mechanics & Traders’ Bank v. Seitz Bros., 
150 Pa. 632, 31 B. L. J. 639. 


PLEDGE AND COLLATERAL. 


§380. Pledge and collateral in general. 


Where collateral is given for various 
debts, the pledgee may apply the securit 
to the payment of any of the debts secured. 
Richardson v. Washington Bank, 3 Metc. 
(Mass.) 536; Fall River Nat. Bank v. 
Slade, 153 Mass. 415, 26 N. E. Rep. 43, 
31 B. L. J. 844. 


The taking of a new note for an existing 
debt does not release collateral security 
held for the payment of the debt, Meeker 
v. Waldron, 62 Neb. 690, 87 N. W. Rep. 
539, 31 B. L. J. 844. 


§381. Debts secured by pledge. F 


A pledge by a husband and wife as se- 
curity for all claims ‘against the under- 
signed’’ does not secure the individual note 
of the husband. First Nat. Bank v. 
Southworth, 215 Ill. 640, 74 N. E. Rep. 
771, 31 B. L. J. 245. 

A pledge by two members of a firm as 
security for claims ‘‘against us’’ secures 
partnership obligations only. San An- 
tonio Nat. Bank v. Blocker, 77 Tex. 73, 
31 B. L. J. 245. 


§383. Pledge by broker. 


Where a broker holding stock indorsed 
in blank for a customer, wrongfully pledged 
it to a bank for a loan, it was held that 
the bank acquired a valid lien. Morgrage 
v. National Bank of California, Cal., 140 
Pac. Rep. 300, 31 B. L. J. 523. 


PRESENTMENT FOR ACCEPTANCE. 


§387. Time of presentment for accept- 
ance. 


If the drawee is absent when a bill is 
presented at his house or office for accept- 
ance, the holder is not bound to consider 
it a refusal to accept, but may wait a 
reasonable time for the drawee’s return. 
Wiseman v. G. F. Chiapella, 64 U. S. 
368, 31 B. L. J. 597. 
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PRESENTMENT FOR ACCEPTANCE. 
(Continued). 


A sight draft must be presented for 
acceptance within a reasonable time. 
Phoenix Ins. Co. v. Allen, 11 Mich. 501, 
31 B. L. J. 595. 

Presentment for acceptance must be 
made at a reasonable hour on a business 
day. Cayuga Co. Bank v. Hunt, 2 Hill 
(N.Y.) 635, 31 B. L. J. 596. 

A bill may be presented for acceptance 
on Saturday before noon. . I. L., See- 
tion 243 of the New York Act, 31 B. L. 
J. 665-67. 

Presentment of a sight draft four days 
after its receipt by the holder is sufficient. 
Prescott Bank v. Caverly, 73 Mass. 207, 
31 B. L. J. 594. 

Presentment on May 20th of a draft 
payable 60 days after sight, dated March 
6th is sufficient. Robinson v. Ames, 20 
Johns. (N.Y.) 146, 31 B. L. J. 594. 

Holding a sight draft for 14 days before 
forwarding it for presentment is insuffi- 
cient and discharges the indorsers. Walsh 
v. Dart, 23 Wis. 334, 31 B. L. J. 594. 


Presentment for acceptance of a sight 
draft 2 months after its issue is not in 

roper time. Angalestos v. Meridian Nat. 

ank, 4 Ind. App. 573, 31 N. E Rep. 368, 
31 B. L. J. 595. 


Presentment for acceptance may be 
made on the day of maturity. Plato v. 
Reynolds, 47 N. Y. 586, 31 B. L. J. 516. 


When presentment for acceptance required. 


Presentment for acceptance is necessary 
where the bill is payable after sight, where 
it stipulates for such presentment, and 
where it is payable elsewhere than at the 
drawee’s residence or place of business. 
N. I. L., Section 240 of the New York Act, 
31 B. L. J. 515. 


Where a bill is delivered to an agent 
for collection, he must present it for ac- 
ceptance without delay, even though pre- 
sentment is not required to fix the lia- 
bility of the drawer and indorser. Allen 
v. Suydam, 17 Wend. (N.Y.) 368, 31 B. 
L. J. 518. 

A bill having a fixed day of maturity 
may be presented for acceptance, though 
such presentment is not essential. Ox- 
ford Bank v. Davis, 4 Cush (Mass.) 188, 
31 B. L. J. 516. 


§388. To whom presentment for accept- 
ance may be made. 


A bill drawn on a committee may be 
accepted by the members individually. 
Smith v. Milton, 133 Mass. 3€9, 31 B 
L. J. 598. 


§389. Exhibition of instrument. 


It is not necessary to exhibit a bill 
upon presentment for acceptance unless 
called for by the drawee. First Nat. Bank 
v. Hatch, 78 Mo. 13, 31 B. L. J. 597. 
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PRESENTMENT FOR ACCEPTANCE. 
(Continued.) 


§390. Where presentment excused. 

Presentment for acceptance is excused 
where it cannot be made after the exercise 
of reasonable diligence. Sulzbacher v. 
Bank of Charleston, 86 Tenn. 201, 31 B. 
L. J. 669. 


PRESENTMENT FOR PAYMENT. 


§391. Necessity of presentment. 

The fact that an indorser is secured by 
a mortgage does not dispense with the 
necessity of presentment and notice. First 
Nat. Bank v. Baker, 148 N. Y. Supp. 372, 
31 B. L. J. 622. 


§404. Effect of delay in presentment of 
checks. 

A city treasurer receiving a check, drawn 
on a bank of which he was cashier, was 
held responsible for loss caused by his de- 
lay in presenting the check. Babcock v. 
City of Rocky Ford, Colo., 137 Pac. Rep. 
899, 31 B. L. J. 305. 


§407. Where delay in presentment is 
excused. 

When a bill must be presented for ac- 

ceptance in one place and for payment in 


ancther, the delay in presenting for pay- 
ment, caused thereby is excused. N. I. 
L., Section 244 of the New York Act, 31 
B. L. J. 667. 


PROTEST. 


§409. Protest necessary only as to 
drawers or indorsers of foreign 
bills of exchange. 


Formal protest is essential only in the 
case of a foreign bill of exchange. Casper 
v. Kuhne, 140 N. Y. Supp. 86, 31 B. L. 

. 802. 


Texas statute. 


The liability of the drawer or indorser 
may be fixed without protest or notice by 
instituting cuit as provided in article 579, 
. Revised Civil Statutes of Texas. Mullaly 
v. Ivory, Tex., 30 S. W. Rep. 259; Seguin 
Milling & Power Co. v. Guinn, Tex., 137 
S. W. Rep. 456, 31 B. L. J. 339-41. 


Non-negotiable insStruments. 


Protest is not necessary to fix the lia- 
bility of parties to a nonnegotiable instru- 
ment. Kampmann v. Williams, 70 Tex. 
568; Ford v. Mitchell, 15 Wis. 304; Bank 
of Mobile v. Brown, 42 Ala. 108, 31 B. 
L. J. 803. 


Protest of lost check. . 


Where a check is lost, a copy of it may 
be protested. Kavanaugh v. Bank, 
Mo. 540; Hinsdale v. Miles, 5 Conn. 331, 
31-B. L. J. 879. 


PROTEST (Continued). 


Protest for nonacceptance and nonpay- 
ment. 

A bill, protested for nonacceptance may 
be subsequently protested for nonpay- 
ment. N. I. L., Section 265 of the New 
York Act, 31 B. L. J. 880. 


Protest before maturity or acceptor’s in- 
solvency. 

Where an acceptor has become a bank- 
rupt or insolvent the bill may be protested 
before maturity for better security. N. 
I. L., Section 266 of the New York Act, 
31 B. L. J. 880. 


Meaning of protest. 

Protest in the popular sense of the word 
means all the steps necessary to fix the 
liability of a drawer or indorser. Wood 
River Bank v. First Nat. Bank 36 Neb. 
744, 44 N. W. Rep. 239, 31 B. L. J. 801. 


§410. Form and contents of certificate of 
protest. 

A certificate stating that the note was 
presented at a certain town without 
specifying the particular place of present- 
ment, or to whom presentment was made 
is insufficient. Duckett v. Von Lillien- 
thal, 11 Wis. 55, 31 B. L. J. 878. 

A certificate which does not specify the 
placeof presentment isinsufficient. People’s 
Bank v. Brooke, 31 Md. 7, 31 B. L. J. 877. 

A certificate stating that “I have this 
day protested for nonpayment the annexed 
bill,” is not sufficient in that it does not 
specify where, how, and to whom present- 
ment was made. Union Nat. Bank v. 
Williams Milling Co., 117 Mich. 535, 31 
B. L. J. 877. 

A certificate of protest stating preseat- 
ment for acceptance need not specifically 
state that presentment was made to the 
drawee. Sharpe v. Drew, 9 Ind. 281, 
31 B. L. J. 596. 

A certificate of protest may be signed 
by the notary’s clerk. Fulton v. Mc 
Cracken, 18 Md. 528, 31 B. L. J. 877. 

A certificate of protest should be at- 
tached to the dishonored instrument, or 
contain a copy of it. Fulton v. McCracken, 
18 Md. 528, 31 B. L. J. 876. 

A certificate must be executed under the 
notary’s seal. Donegan v. Wood, 49 
Ala. 251; Pierce v. Indseth, 106 U. S. 
546; London & River Plate Bank v. Carr, 
54 Misc. Rep. (N.Y.) 94, 105 N. Y. Supp. 
679; Bank of Rochester v. Gray, 2 Hill 
(N. Y.) 227, 31 B. L. J. 876. 

The Negotiable Instruments Law re- 
quires a certificate to be ‘“‘under the hand 
and seal of the notary making it.’ Sec- 
arr. of the New York Act, 31 B. L. 


§411. By whom protest may be made. 


The notary protesting an instrument 
should personally present the same. Done- 
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gan, v.- Wood, 49 Ala. 251; Ocean Nat. 
Bank v. Williams, 102 Mass. 141; Hunt 
v. Maybee, 7 N. Y. 266, 31 B. L. J. 878. 
Presentment for protest may be made 
by the notary’s clerk where there is a cus- 
tom to that effect. Commercial Bank v. 
Varnum, 49 N. Y. 269, 31 B. L. J. 878. 
Where it is attempted to justify pre- 
sentment of a foreign bili for protest by 
the notary’s clerk upon the ground of 
custom, it must be shown that the custom 
applies to foreign bills. Ocean Nat. Bank 
v. Williams, 102 Mass. 141, 31 B. L. J. 879. 
Where no notary is available, protest 
may be made by any respectable resident 
with two witnesses. Todd v. Neal’s Ad- 
ministrator, 49 Ala., 273, 31 B. L. J. 806. 


§412. Time of protest. 


If the protest is duly noted at the time 
of dishonor the certificate may be drawn 
up thereafter. Commercial Bank of Ken- 
tucky v. Williams Milling Co., 117 Mich. 
535, 31 B. L. J. 880. 

Delay in noting or protesting is excused 
by circumstances beyond. the holder’s 
control. N. I. L., Section 267 of the New 
York Act, 31 B. L. J. 880. 

Protest should be made at the time and 
place of dishonor. N. I. L., Section 264 


of the New York Act., 31 B. L. J. 879. 


Where a note payable at a bank is pre- 
sented during banking hours and payment 
is refused, it should not be protested until 
the close of banking hours. German- 
American Bank v. Milliman, 31 Misc. 
Rep. (N.Y.) 87, 31 B. L. J. 486. 


§413. Certificate ot protest as proof. 


The certificate is evidence of the facts 
stated although the notary has no recollec- 
tion of them. Sherer v. Easton Bank, 
33 Pa. St. 134, 31 B. L. J. 880. 

A certificate is admissible in evidence 
without proof that the notary’s signature 
is genuine. Johnson v. Brown, 154 Mass. 
105; Haliday v. McDougall, 20 Wend. 
(N.Y.) 81, 31 B. L. J. 880. 

Where it is proper though unnecessary 
to protest an inland bill the certificate is 
admissible in evidence. Moses v. Frank- 
lin Bank, 34 Md. 575; Nelson v. First Nat. 
Bank, 69 Fed. 798, 31 B. L. J. 880. 

Where the certificate is lost the notary 
may draw a new one and the same is ad- 
missible as evidence. Kellam v. Mc- 
Koon, 31 Hun. (N.Y.) 519, 31 B. L. J. 880. 


§415. Protest fees. 


Statutes permitting protest and making 
notary certificate admissible in evidence 
have been construed to permit recovery 
of protest fees on a local check or note. 
German Nat. Bank v. Beatrice Nat. Bank, 
63 Neb. 246, 88 N. W. Rep. 480; Legg v. 
Vinal, 165 Mass. 555, 31 B. L. J. 804. 

Protest fees cannot be collected where 
a check is unnecessarily protested. Wittich 


PROTEST (Continued). 
v. Nat. Bank, 20 Fla. 843, 31 B. L. 


Protest fees cannot be collected upon 
the protest of a local bank check. Ger- 
man National Bank v. Beatrice National 
Bank, 63 Neb. 246, 88 N. W. Rep. 480, 
31 B. L. J. 64. 

Protest fees cannot be charged against 
the maker of a note which has not passed 
out of the hands of the original holder. 
Modern Laundry v. Dilley, Ark., 163 S. 
W. Rep. 1197, 31 B. L. J. 379. 


SIGNATURE. 


§428. Form of signature. 


An objection that a note is signed with 
a rubber-stamp is without merit. Carroll 
v. Mitchell Parks Mfg. Co., Tex., 128 S. 
W. Rep. 446, 31 B. L. J. 412. 

A signature made with a lead pencil is 
valid. Van Blatz Brewing Co. v. Inter- 
state Ice & Cold Storage Co., 161 Mo. 
App. 531, 143 S. W. Rep. 542; Brown v. 
Butchers & Drovers’ Bank, 6 Hill (N.Y.) 
443; Porter v. Valentine, 18 Misc. Rep. 
218, 41 N. Y. Supp. 507; Drefohl v. Rabe, 
132 Ia. 563, 107 N. W. Rep. 179. 31 B. 
L. J. 412. 


SIGNATURES OBTAINED BY FRAUD 


Liability of maker and indorser. 


The maker of a note whose signature 
is secured by trick without negligence on 
his part is not liable thereon to a holder 
in due course. Johnson County Sav. Bank 
v. Weiby, Minn., 147 N. W. Rep. 823, 
31 B. L. J. 691. 

One who indorsed a renewal note held 
by a bank upon the cashier’s promise that 
he would insert the same collateral that 
had been pledged for the original note, 
which agreement was not carried out, is 
not liable to the bank on his indorsement. 
Western Sav. & Dep. Bank v. Sauers, 
Pa., 98 Atl. Rep. 347, 31 B. L. J. 542. 

_ One who signs a note without reading 
it, under misrepresentations as to the 
character of the instrument, is liable there- 
on to a holder in due course. Munnich 
’: Jaffe, 149 N. Y. Supp. 338, 31 B. L. 
. 891. 


STATUTE OF LIMITATIONS. 


§439. Action on demand note. 


The statute begins to run immediately 
against a note payable ‘‘on demand, after 
date.”” O'Neil v. Magner, 81 Cal. 631, 
22 Pac. Rep. 876, 31 B. L. J. 484. 

A note reading ‘‘on demand, after date, 
I promise,”’ etc., is.due immediately with- 
out demand and the statute begins to run 
upon delivery. Fenno v. Gay, 146 Mass. 
118, 15 N. E. Rep. 87, 31 B. L. J. 484. 

The statute begins to run against a note 
payable ‘‘on demand, after date,”’ on the 
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STATUTE OF LIMITATIONS (Cont.) 


day after its date. Huddon v. Dixon, 
77 N. Y. App. Div. 241, 31 B. L. J. 485. 


§446. Suspension of statute. 


Payment of interest or principle on a 
note, starts the statute running anew; if 
the payment is made with the consent of 
a surety, the statute starts anew as to the 
surety. Nichols v. Porter, Ind., 103 N. 
E. Rep. 842, 31 B. L. J. 318. 

Where the maker of a note authorized 
the holder to sell his collateral in case of 
default, a sale and application of the pro- 
ceeds constituted a voluntary payment 
and started the statute of limitations run- 
ning anew. First Nat. Bank v. King, N. 
C., 80 S. E. Rep. 251, 31 B. L. J. 308. 


Note under seal. 


When a seal is attached to a promissory 
note, an action thereon may be commenced 
at any time within twenty years after the 
action acrues. Clarke v. Pierce, Mass., 
102 N. E. Rep. 1094, 31 B. L. J. 40. 


STOCK AND STOCKHOLDERS. 


§450. Stock subscriptions. 


One who gives his note for bank stock 
with the understanding that it shall be 
paid in services is liable for the amount of 
the note upon the bank’s insolvency. 
Baker v. De Camp, S. C., 81 S. E. Rep. 
155, 31 B. L. J. 456. 


§453. Voting. 


A contract separating the voting power 
of corporate stock from its ownership is 
illegal. Bache v. Central Leather Co., 
N. J., 81 Atl. Rep. 571; Harvey v. Linville 
Improvement Co., 118 N. C. 693, 24 S. 
E. Rep. 489; Smith v. San Francisco & 
N. P. R. Co., 115 Cal. 584, 47 Pac. Rep. 
582, 31 B. L. J. 178-9. 


Assessments. 


The bank examiner, and not the direc- 
tors of a bank, has the authority to assess 
stockholders to make up an impairment 
of capital. Slette v. Larson, Minn. 146 
N. W. Rep. 1093, 31 B. L. J. 458. 


§456. Right of national bank stock- 
holder to inspect books. 


A national bank stockholder has an 
absolute right to inspect the list of stock- 
holders. Murray v. Walker, Ky., 161 S. 
W. Rep. 512, 31 B. L. J. 132. 


§464. Statutory liability in general of 
stockholders to creditors. 

Under the Kentucky statutes where 
bank stock is transferred and not recorded 
on the books of the bank, the creditors 
may look to either the seller or purchaser 
upon the bank’s insolvency. Robinson- 
Petitt Co. v. Sapp, Ky., 169 S. W. Rep. 
896, 31 B. L. J. 884. 


STOCK AND STOCKHOLDERS (Cont.) 


A stockholder cannot set off services 
rendered by him to the bank against his 
statutory liability. Van Tuyl v. Schwab, 
148 N. Y. Supp. 292, 31 B. L. J. 612. 

The general assembly of Maryland has 
no power to exempt stockholders of a 
banking company from the usual stock- 
holders’ liability. _Mister v. Thomas, Md., 
89 Atl. Rep. 844, 31 B. L. J. 387. 


§465. Liability of pledgee as stockholder. 


One who appears as a stockholder on 
the ‘books of a bank is subject to the 
statutory liability although he is merely 
a pledgee of the stock. Van Tuyl v. Robin, 
145 N. Y. Supp. 121, 31 B. L. J. 302. 


STOPPING PAYMENT. 


§468. Giving notice. 


Payment of a check may be stopped at 
any time before it is paid or accepted. 
Kellogg v. Citizens’ Bank, Mo., 162 S. W. 
Rep. 643, 31 B. L. J. 227. 

Strictly speaking, the drawer is the 
only person who has the right to stop 
payment. Public Grain & Stock Ex- 
aa ag” v. Kune, 20 Ill. App. 137, 31 B. 


. J. 45. 

In England a bank is not bound to act 
upon an unauthenticated telegram stop- 
ping payment. Curtice v. London City & 
Midland Bank, 98 L. T. N. S. (Eng.) 190, 
31 B.L. J. 45. 

A notice may be given verbally or in 
writing. People’s Sav. Bank & Tr. Co. 
v. Lacey, 146 Ala. 688, 40 So. Rep. 346, 
31 B. L. J. 45, 912. 

To be effective, a notice to stop pay- 
ment must be received by the bank before 
the check is paid. Brandt v. Public 
Bank, 139 N. Y. App. Div. 173, 123 N. Y. 
Supp. 807, 31 B. L. J. 44, 912. 

Where a depositor instructed the bank 
not to pay checks drawn by a certain 
agent, the order applies not only to funds 
then on deposit, but also to funds sub- 
sequently deposited. Stoll v. Commercial 
Nat. Bank, Utah, 140 Pac. Rep. 115, 31 
B. L. J. 519. 


Right to stop payment as against holder in 
due course. 


In Tennessee it is held that a bank is 
not liable to the indorsee of a check for 
ignoring the drawer’s order to stop pay- 
ment, where payment was made to a 
holder in due course. Unaka Nat. Bank 
v. Butler, 113 Tenn. 574, 83 S. W. Rep. 
655, 31 B. L. J. 47. 


Effect of rule in passbook as to stopping 
payment. 

A statement in a passbook, that while 

a bank will endeavor to carry out stop 

ayment orders, it will not be responsible 

or its failure in this regard, does not pro- 

tect the bank. Elder v. Franklin Nat. 
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STOPPING PAYMENT (Continued). 


Bank, 25 Misc. Rep. ee 716, 55 N. 
bi Supp. 576, 31 B. L. J. 4 


Effect of stopping payment. 

Where a drawer stops payment his lia- 
bility to the payee or other holder is not 
thereby discharged. Usher v. A. S. Tucker 
Co., Mass., 105 N. E. Rep. 360, 31 B. 
L. J. 912. 


§469. Stopping payment of certified check. 


Payment of a certified check cannot be 
stopped. Times Square Automobile Co. 
v. Rutherford Nat. Bank, 77 N. J. L. 649, 
73 Atl. Rep. 479, 31 B. L. J. 59. 


Payment of certified checks cannot be. 


stopped. Meridian Nat. Bank v. First 
Nat. Bank, 7 Ind. App. 322, 33 N. E. Rep. 
237, 31 B. L. J. 480. 

Where a certification is induced by mis- 
take, payment may be stopped if the rights 
of no third party have intervened and the 
holder has suffered no loss in reliance upon 
the certification. Carnegie Trust Co. v. 
First Nat. Bank, 141 N. Y. Supp. 745, 
31 B. L. J. 481. 


§472. Duties and liabilities of banks. 

A bank is liable to its depositor where 
it pays a check after payment has been 
stopped. Albers v. Commercial Bank, 85 
Mo. 173; German Nat. Bank v. Farmers’ 
Deposit ‘Nat. Bank, 118 Pa. 294, 12 Atl. 
Rep. 303, 31 B. L. J. 44, 911. 

A bank is liable to its depositor where 
it fails to execute a stop payment order, 
although a clause in the pass book provides 
that while the bank will endeavor to exe- 
cute such orders, it shall not be liable for 
a failure in this regard. Elder v. Frank- 
lin Nat. Bank, 25 Misc. Rep. (N.Y.) 716, 
55 N. Y. Supp. 576, 31 B. L. J. 336. 

A bank which pays a stopped check by 
mistake cannot recover from the payee. 
National Bank of N. J. v. Berrall, 70 N. 
J. L. 757, 58 Atl. Rep. 189, 31 B.L. J. 45, 236. 

A bank is not liable for failing to execute 
an order to stop payment which does not 
accurately describe the check. Mitchell 
v. Security Bank, 147 N. Y. Supp. 470, 

31 B. L. J. 686, 912. 


SURETIES. 


Rights and liabilities of sureties in 
general. 

A bond securing deposits does not cover 
the case of the delivery of money and 


§474. 


SURETIES (Continued). 


checks to a bank and the taking of a 
cashier’s check payable to the order of 
the depositor. Gilmore & P. R. Co., v. 
United States F. & G. Co., 208 Fed. Rep. 
277, 31 B. L. J. 32. 


TELEGRAPH COMPANIES. 


Liability for fraudulent telegram. 

A telegraph company is liable to brokers 
for the amount paid out in reliance on a 
fraudulent telegram, where the company’s 
operator was guilty of negligence in not 


detecting the fraud. Elwood v. Western 
Union Telegraph Co., 45 N. Y. 549, 31 
B. L. J. 478. 


TRAVELERS’ CHECKS. 


§492. Travelers’ checks. 

Where travelers checks are paid by the 
issuing bank on forged countersignatures 
of the owner’s name, the bank is liable to 
the owner for the amount. Sullivan v. 
—— 146 N. Y. Supp. 583, 31 B. L. 


TRUST COMPANIES. 
Investments. 


It is illegal for a trust company to take 
a mortgage in its own name and allot por- 
tions thereof to unrelated trusts of which 
it is trustee. Jn re Union ‘oy Co., 149 
N. Y. Supp. 324, 31 B. L. J. 8 

A trust company which, as ne under 
a will, receives securities instead of insist- 
ing on cash is liable to the beneficiary for 
depreciation in the securities, although act- 
ing in good faith. Beam v. Paterson Safe 
Deposit & Trust Co., N. J., 91 Atl. Rep. 
734, 31 B. L. J. 743. 


USURY. 


§500. Penalties. 

Where a national bank knowingly col- 
lects usurious interest it is liable for twice 
the amount. Farmers Nat. Bank v. Mc- 
Coy, Okla, 141 Pac. Rep. 791, 31 B. L. 
J. 756. 

§501. Massachusetts usury statute. 

A note for $400 delivered to a broker 
and sold by.him for $370 is not void for 
usury under the Massachusetts Statute. 
Shawmut Commercial Paper Co. v. Har- 
tung, Mass., 104 N. E. Rep. 640, 31 B. 

1. 
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